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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | BRODERICK JAMES WARFIELD, No. 2:17-cv-0290 TLN GGH
12 Plaintiff,
13 V. ORDER
14 | BEN LEWIS, et al.,
15 Defendants.
16
17 Plaintiff, proceeding in this action pro,$&s requested leave to proceed in forma
18 | pauperis pursuant to 28 U.S.C. § 1915. Thisg@eding was referred to this court by Local Ryle
19 | 302(21), pursuant to 28 U.S.C. § 636(b)(1).
20 Plaintiff has submitted an affidavit making the showing required by 28 U.S.C. §
21 | 1915(a)(1). Accordingly, theequest to proceed in fornpauperis will be granted.
22 The federal in forma pauperis statute auttesifederal courts to dismiss a case if the
23 | action is legally “frivolous or mious,” fails to state a claimpon which relief may be granted,
24 | or seeks monetary relief from a defendahbws immune from suctelief. 28 U.S.C. §
25 | 1915(e)(2).
26 A claim is legally frivolous when it lacks an arguable basis either in law or in fact.
27 | Neitzke v. Williams, 490 U.S. 319, 325 (198Byanklin v. Murphy, 745 F.2d 1221, 1227-28 (9th
28 | Cir. 1984). The court may, therefore, dismisdaam as frivolous where it is based on an

1

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2017cv00290/310667/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2017cv00290/310667/3/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

indisputably meritless legal theooy where the factual contentions are clearly baseless. Neitzke,

490 U.S. at 327. The critical inquiry is whetlaeconstitutional clan, however inartfully

pleaded, has an arguable legatl factual basis. See Jack v. Arizona, 885 F.2d 639, 640 (9t

Cir. 1989);_Franklin, 745 F.2d at 1227.

In this action plaintiff pyports to be invoking federalmgdiction under 28 U.S.C. § 133
diversity of citizenship, which appls only in cases in which the pié&if is a citizenof one state
suing a defendant or defendantadifferent state. In this sa, however, both the plaintiff and
the defendants are citizens of California. ©kiger basis for federal jurisdiction is federal
question jurisdiction, found in 28 U.S.C. 1331, whichuiees that plaintiff plead a case arising

under the United States Constitution or federal laviscaities of the United States. Plaintiff hg

made no such allegations. In the absence afdistion this court can k& no action on behalf of

plaintiff.
In addition, plaintiff's very brief statement te#cts makes it clear that he is attempting
sue on behalf of a third party. He also semksinal prosecution of the two defendants for an

alleged crime to a minor. There is no basis for such a pleading. The injured party may su

or her behalf, but the injured pasdileged here is notg@aintiff in this suit. Nor may a party sue

for criminal prosecution.
The undersigned also finds that givea firoblems mentioned above, there is no

possibility that the complaimtould be amended to state a claim. See Eminence Capital v.

Aspeon, 316 F.3d 1048, 1052 (9th Cir. 2003).
In light of the foregoing, it is clear that thesit fits into the defiition of a “frivolous” suit
as defined above. Therefore, the action is dised, without prejudice fdack of jurisdiction.
IT 1SSO ORDERED.

Dated: March 23, 2017

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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