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5
6
7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11| JON R. DELAROSA No. 2:17-cv-00423-AC
12 Plaintiff,
13 V. ORDER
14 NANCY A. BERRYHILL, Acting
15 Commissioner of Social Security,
Defendant.
16
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”), denying his application for did#iiinsurance benefits (“DIB”) under Title |I
20 | of the Social Security Act, 42 U.S.C. 88 401-84d for Supplemental Security Income (“SSI”
21 | under Title XVI of the Social Securi#ct (“the Act”), 42 U.S.C. §8 1381-1383f.
22 For the reasons that follow, the court will deny plaintiff’'s motion for summary judgmient
23 | and grant the Commissioner’s csasiotion for summary judgment.
24
o5 ! DIB is paid to disabled pesas who have contributed to thesBbility Insurance Program, ang
who suffer from a mental or physical disabili®2 U.S.C. § 423(a)(1); Bowen v. City of New
26 York, 476 U.S. 467, 470 (1986). SSI is paid taficially needy disabled persons. 42 U.S.C.
§ 1382(a); Washington State Dept.Sucial and Health Services Guardianship Estate of
57 Keffeler, 537 U.S. 371, 375 (2003) (“Title XVI of the Act, 8 1381seq,. is the Supplemental
Security Income (SSI) scheme of benefitsdged, blind, or disaetl individuals, including
o8 children, whose income and assetsldalow specified levels . . .”).
1
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|. PROCEDURAL BACKGROUND

Plaintiff applied for disabity insurance benefits and suppiental security income on
August 31, 2012. Administrative Record (“AR”) 17, 228 he disability onset date for both
applications was alleged to Beril 29, 2011. Id. The applitians were disapproved initially
and on reconsideration. AR 146-49. On June 24, 200%Feter F. Belli presided over the ore
hearing on plaintiff's challenge the disapprovals. AR 37-85 (tramnipt). Plaintiff was present
and testified at the hearing. AF-39. Plaintiff was representbyg attorney Shirley Hull at the
hearing. AR 37. A Vocational Expert, Thonfsed, testified at the hearing. Id.

On September 16, 2015, the ALJ issued aaworBble decision, tiding plaintiff “not
disabled” under Sections 216(i) and 223(d) wleTll of the Act, 42 U.S.C. 88 416(i), 423(d), a
Section 1614(a)(3)(A) of Title XVI of the Act, 42 U.S.C. § 1382c(a)(3)(A). AR 17-31 (decis
On January 31, 2017, the Appeals Council denieaffts request for revaw, leaving the ALJ’s
decision as the final decision thle Commissioner of Soci&lecurity. AR 1-4 (decision).

Plaintiff filed this action on Februab, 2017. ECF No. 1; see 42 U.S.C. 88 405(Qg),

1383c(3). The parties consentedhe jurisdiction of the magistte judge. ECF No. 7. The

parties’ cross-motions for sunamy judgment, based upon the Adnsinative Record filed by the

Commissioner, have been fully briefed. ER&s. 18 (plaintiff's summary judgment motion), 2
(Commissioner’'s summary judgment motion).
. FACTUAL BACKGROUND
Plaintiff was born in 1968, and accordinglysm? years old on the alleged disability

onset date, making him a “younger person” uriderregulations. AR 29; see 20 C.F.R

88 404.1563(c), 416.963(c) (same). Plaintiff h&agga school education, and can communicate

in English. _1d.
lll. LEGAL STANDARDS
The Commissioner’s decision theatlaimant is not disaddl will be upheld “if it is
supported by substantial evidence and if the Cmsioner applied the cact legal standards.”

Howard ex rel. Wolff v. Barnhart, 341 F.3006, 1011 (9th Cir. 2003). “The findings of the

2 The AR is electronically filed at ECF Nos. 10-3 to 13-15 (AR 1 to AR 935).
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Secretary as to any fact, if supgsat by substantial evidence, shadl conclusive . . ..””_Andrews
v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995) (quoting 42 U.S.C. § 405(g)).

Substantial evidence is “more than a magtilla,” but “may be less than a

preponderance.” _Molina v. Astrue, 674 F.3d 1104, (211 Cir. 2012). “It means such relevant

evidence as a reasonable mind might acceptexpuatke to support a conclusion.” Richardson
Perales, 402 U.S. 389, 401 (1971) (internal qumtatharks omitted). “While inferences from t
record can constitute substantial evidence, trdge ‘reasonably drawn from the record’ will

suffice.” Widmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cir. 2006) (citation omitted).

Although this court cannot suliiste its discretion for that dhe Commissioner, the cou

nonetheless must review the record as a whakeighing both the evidendbat supports and the

evidence that detracts from the [Commissionersiatusion.” _Desrosiers v. Secretary of HHS

846 F.2d 573, 576 (9th Cir. 1988); Jones v. Heckler, 760 F.2d 993, 995 (9th Cir. 1985) (“T|

court must consider both eedce that supports argidence that detracts from the ALJ’s
conclusion; it may not affirm simply by isdlag a specific quantum @upporting evidence.”).
“The ALJ is responsible for determiningedibility, resolving conflicts in medical

testimony, and resolving ambiguities.” Edlund v. Massanari, 253 F.3d 1152, 1156 (9th

Cir. 2001). “Where the evidence is susceptiblentoe than one rational interpretation, one of

which supports the ALJ’s decision, the ALJ’'s comsaiun must be upheld.” Thomas v. Barnhat

278 F.3d 947, 954 (9th Cir. 2002). However, the tmay review only the reasons stated by
ALJ in his decision “and may not affirm the Alon a ground upon which ded not rely.” Orn

v. Astrue 495 F.3d 625, 630 (9th Cir. 2007); ConnetBarnhart, 340 F.3d 871, 874 (9th Cir.

2003) (“It was error for the district court &dfirm the ALJ’s credibity decision based on
evidence that the ALJ did not discuss”).

The court will not reverse ¢hCommissioner’s decision ifig based on harmless error,
which exists only when it is “clear from the record that an ALJ’s error was ‘inconsequentia

ultimate nondisability determination.” RobbirsSoc. Sec. Admin., 466 F.3d 880, 885 (9th (

2006) (quoting Stout v. Soc. Sec. Admin., 454 A.BH0, 1055 (9th Cir. 2006)); see also Burc

Barnhart, 400 F.3d 676, 679 (9th Cir. 2005).
3
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IV. RELEVANT LAW

Disability InsuranceBenefitsand Supplemental Security Income are available for eve

eligible individual who is'disabled.” 42 U.S.C. 88 423(a)(1)()IB), 1381a (SSI). Plaintiff is
“disabled” if she is “unable to engagesnbstantial gainful activity due to a medically

determinable physical or mental impairment. Bowen v. Yuckert, 482 U.S. 137, 140 (1987

(quoting identically worded provisions 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A)).

The Commissioner uses a figeep sequential evaluation process to determine wheth
applicant is disabled and entitled to bitise 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4);
Barnhart v. Thomas, 540 U.S. 20, 24-25 (2003) (sgftorth the “five-step sequential evaluatid

process to determine disability” under Title 1l and Title XVI). The following summarizes thg

sequential evaluation:

Step one: Is the claimant engagingubstantial gainful activity? If
so, the claimant is not disabletf.not, proceed to step two.

20 C.F.R. §8 404.1520(a)(4)(i), (b) and 416.920(a)(4)(i), (b).

Step two: Does the claimant haae“severe” impairment? If so,
proceed to step three. If nothe claimant is not disabled.

Id., §§ 404.1520(a)(4)(ii), (c)ra 416.920(a)(4iil, (c).

Step three: Does the claimant's impairment or combination of
impairments meet or equal an inmpaent listed in 20 C.F.R., Pt. 404,
Subpt. P, App. 1? If so, the claimant is disabled. If not, proceed to
step four.

Id., §8 404.1520(a)(4)(iii), (d)ral 416.920(a)(4)if), (d).

Step four: Does the claimant’'ssidual functional capacity make him
capable of performing his past work? If so, the claimant is not
disabled. If not, proceed to step five.

Id., §§ 404.1520(a)(4)(iv)e), (f) and 416.920(a)(4)(iv), (e), (D).

Step five: Does the claimant hatlee residual functional capacity
perform any other work? If so, tlbaimant is not diabled. If not,
the claimant is disabled.

Id., §§ 404.1520(a)(4)(v), (gnd 416.920(a)(4)(V), (g).

The claimant bears the burden of proof ia finst four steps athe sequential evaluation

process. 20 C.F.R. 88 404.1512(a) (“In gensxal, have to prove to ubkat you are blind or
4
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disabled”), 416.912(a) (same); Bowen, 482 U.34& n.5. However, “[a]t the fifth step of the

sequential analysis, the burden shifts to the Casiomer to demonstrate that the claimant is

disabled and can engage in work that exisggnificant numbers in the national economy.” H

v. Astrue, 698 F.3d 1153, 1161 (9thr.G2012); Bowen, 482 U.S. at 146 n.5.
V. THE ALJ’s DECISION

The ALJ made the following findings:

1. The claimant meets the insuredtss requirements of the Social
Security Act through December 31, 2014.

2. [Step 1] The claimant has nehgaged in substantial gainful
activity since April 29, 2011, the alleged set date (20 CFR
404.1571et seq, and 416.97 &t seq)

3. [Step 2] The claimant has the following severe impairments:
disorders of back discogenic addgenerative, osteoarthrosis and
allied disorders, disorders of sule, ligament and fascia, anxiety
disorders, obesity, and affeatidisorders (20 CFR 404.1520(c) and
416.920(c)).

4. [Step 3] The claimant does not have an impairment or combination
of impairments that meets or medigaquals the sevay of one of

the listed impairments in 20 GFPart 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and
416.926).

5. [Preparation for Stef] After careful considration of the entire
record, the undersigned finds thidie claimant has the residual
functional capacity to performght work as defined in 20 CFR
404.1567 (b) and 416.967 (b) except he ldgcarry, push, and /or

pull 20 pounds occasionally and pOunds frequently. He can sit

six hours out of an eight-hour day with normal breaks. He needs a
sit/stand option not leaving the wetktion; he casit about 40-45
minutes then needs a change in position. He can stand or walk two
hours out of an eight-hour workday with no prolonged walking or
standing, but 20 to 3finutes at a time. He cannot climb ladders,
ropes, or scaffolds. He can occasionally stoop, crouch, crawl, kneel,
and climb stairs and ramps. He cannot work on uneven surfaces. He
is able to receive, understand, remember, and carry out simple
instructions and no detail or compl@b instruction. He is limited

to occasional interaction with genepaiblic. He is able to frequently
interact with supervisors and coworkers. He is able to make
adjustments to simple changeghe workplace and is able to make
simple workplace adjustments.

6. [Step 4] The claimant is unablegerform any past relevant work
(20 CFR 404.1565 and 416.965).

7. [Step 5] The claimant was tooon November 26, 1968 and was
42 years old, which is define a younger indidual age 18-49, on

5

not

fill




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the alleged disability onseate (20 CFR 404.1563 and 416.963).

8. [Step 5, continued] The claimahas at least a high school
education and is able to coramcate in English (20 CFR 404.1564
and 416.964).

9. [Step 5, continued] Transferability of job skills is not material to
the determination of disability because using the Medical-Vocational
Rules as a framework supports a finding that the claimant is “not
disabled,” whether or not the claintéhas transferable job skills (See
SSR 82-41 and 20 CFR Part 4&ubpart P, Appendix 2).

10. [Step 5, continued] Considegirthe claimant’s age, education,
work experience, and residual furmetal capacity, there are jobs that
exist in significant numbers in the national economy that the claimant
can perform (20 CFR 404.1569, 404. 1569(a), 416.969, and
416.969(a)).

11. The claimant has not been under a disability, as defined in the

Social Security Act, from ApriR9, 2011, through thdate of this
decision (20 CFR 404.1520(g) and 416.920(Qg)).

AR 14-31.

As noted, the ALJ concluded that plaintifés “not disabled” under Sections 216(i) and
223(d) of Title Il of the Act, 42 U.S.C. §8 416(#23(d), and Section 1614(a)(3)(A) of Title X\
of the Act, 42 U.S.C. § 1382c(a)(3)(A). AR 30-31.

VI. ANALYSIS

The plaintiff argues that the ALJ erred(iy) evaluating the medal evidence, including
the opinion of Dr. Purcell, higeating physician, and other medipaofessionals; (2) discreditin
plaintiff’'s subjective complaints; (3) posing quesis to the vocational exgg“VE”); and (4) in
formulating the RFC. ECF No. 18 at 18.

A. The ALJ Properly Weighed the Opim of All Medical Professionals

The ALJ did not err in assigning little vggit to the opinion ofreating physician Dr.
Annie Davidson Purcell, because he gave speaifttlegitimate reasons for his decision. AR
Likewise, he properly explaindds weight allocation regardirtge opinions of Dr. Broderick,

Dr. Schumacher, Dr. Sunde, anti@t medical professionals. AR 22-28. “Those physicians

the most significant clinical relationship with tblaimant are generally entitled to more weight

than those physicians with lesser relationsh#ss.such, the ALJ may dnreject a treating or

examining physician’s uncontratied medical opinion based olear and convincing reasons.
6
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Where such an opinion is contradicted, howena@nay be rejected for specific and legitimate

reasons that are supported by sabtal evidence ithe record.”_Carmickle v. Comm’r, Soc.

Sec. Admin., 533 F.3d 1155, 1164 (9th Cir. 2008) (internal citations omitted). “The genersg

is that conflicts in the evidee are to be resolved by the Sgary and that his determination

must be upheld when the evidence is susceptild@éocor more rational ferpretations.”_Winans

v. Bowen, 853 F.2d 643, 647 (9th Cir. 1987). However, when the ALJ resolves conflicts b
rejecting the opinion of an examining physiciarfavor of the confliing opinion of another
physician (including another examining physicidrg must give “specific and legitimate

reasons” for doing so. Regettar v. Comm’r of Soc. e Admin., 166 F.3d 1294, 1298-99 (9f

Cir. 1999) (“Even if contradicted by another dwgthe opinion of an examining doctor can be
rejected only for specific andd@imate reasons that are suppdrbg/ substantial evidence in thg
record.”).
1. The ALJ did not err in giving littleveight to Dr. Purcell’s opinion

The ALJ gave little weight to the mediadsessment of Dr.nkie Davidson Purcéll
because: (1) Dr. Purcell’s opinion was not consistetiit the medical record taken as a whole
and (2) the plaintiff's medical iprovement conflicted with Dr. Purcell’s opinion. ECF No. 18
19-22. Plaintiff argues that each of these @aass insufficient to support discounting Dr.
Purcell, but the court disagrees. Plaintiff alsnteads that the ALJ misrepresented Dr. Purce
opinion by stating that she opinedipitiff could stand or walk for 4 hours in an 8-hour day, w
the actual opinion did not provide a maximamount of standing or walking. AR 27, 716. TH

undersigned finds that this errorhiarmless._Robbins, 466 F.3d at 885.

First, plaintiff takes issue with the ALJfding that Dr. Purcelb opinion of extreme
limitations was inconsistent with her own treatmeoites. 1d. at 20. The ALJ’s finding in this
regard is supported by the medicad¢ord. Dr. Purcell had notedatiplaintiff frequently denied

symptoms of numbness or weakness in theemitres, unwanted weight loss, or changes in

balance or coordination. AR 857, 860, 867, 872, 878, 882. Dr. Purcell's notes also contain

3 Dr. Purcell’'s medical assessment is located at AR 659-62 & 851-84.
7
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findings of normal spinal strength with nogihy, normal range of motion, no evidence of
instability, and normal curvature. AR 660, 853ccArdingly, there was no error. See Bayliss
Barnhart, 427 F.3d 1211, 1216 (9th Cir.2005) (a dex&iatement may be rejected when his (
her own notes, recorded obseroas, or recorded opinions mwadict the statement).
The ALJ further found that Dr. Purcell’'s @ber 2013 opinion that the plaintiff can only
sit for fifteen minutes (AR 27 & 716) is incongaat with the record as a whole, including
medical notes from February 2015 documentirag ghaintiff stopped seeg his physician due tc
back stability (AR 27 & 912). An ALJ mayjeet a treating physicras opinion if it is

conclusory and unsupported by the record as@eviBatson v. Comm'r of Soc. Sec. Admin.,

359 F.3d 1190, 1195 (9th Cir. 2004ge als®0 C.F.R. § 416.927(c)(4¢xplaining that more
weight is given to opinions thate consistent with the recosd a whole). Moreover, the ALJ
cited plaintiff's statement that medicatiosisch as Norco, Tramadol, and Lexapro helped

suppress his symptoms, which is consistdtit the February 2015 meddil notes. AR 25-27 &

912-13. The inconsistency of Dr.eall's opinion withthe medical record as a whole, her own

treatment notes specificallyna the plaintiff's own testimony anstitute specific and legitimate
reasons for discrediting the opon of Dr. Purcell.

Second, the plaintiff cites Holohan v. B&anari, 246 F.3d 1195, 1205 (9th Cir. 2001),

the proposition that if a “person. . . makes samgrovement does not mean that the person’s
impairments no longer seriously affect [his] agilib function in a workplace.” ECF No. 18 at
21. The court finds Holohan instructive but factually distinct. In Holohan, the ALJ was fau
for selectively relying on sonentries in the medical record dignoring somef a physician’s
“more recent” opinions that the plaintiff's impaients were “quite severe.” Id. at 1207. The
ALJ in this case did not do this. Rather, &lel discredited Dr. Paell’'s opinion because it
contradicted the medical record. AR 20&2-15. Here, the medical records show an
improvement in plaintiff's condition. AR 912-5The Holohan court recognized that a

contradiction between a physiciaropinion and her treatment notes “justify a decision not tc

4 For example, the plaintiff's conditions improved due to medication that he was taking su
Norco and Lexapro. AR 27, 623-24, 642, 654, 688, 690, 726, 739, 746, 752; & 912-915.
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give the treating physician’s opom controlling weight” when the contents of the notes and t
opinion actually support a findingf conflict. Holohan, 246 F.3d 4R05. In Holohan the recor
did not contain such a conflict. Id. Here iedo Accordingly, thisanstitutes a specific and
legitimate reason to discount Dr. Purcell’s opinion.

Finally, plaintiff contends thahe ALJ erred factually in stating that Dr. Purcell limited

plaintiff to 4 hours of standing or walking in arh8ur day. While plaintiffs correct that the AL

J

assigned a limitation to standing or walking weh&r. Purcell actually assigned none, the errar is

harmless. In fact, the error was in pldfig favor. See AR 27 & 717. Indeed, the RFC

ultimately limited plaintiff to 2 hours of standing or walking in an eight-hour workday; an even

greater limitation. AR 22. The ALJ’s misstatemt is accordingly hanless and cannot support
reversal.

For all these reasons, remand is not waediiased on the ALJ's treatment of Dr.
Purcell’s opinion.

2. The ALJ correctly gave some weight to Dr. Broderick

The ALJ did not err in giving some weigiat Dr. David Brodegk’s opinion. AR 27.
Plaintiff claims the ALJ “ignoredDr. Broderick’s finding of reducedange of motion in his left
shoulder. AR 24. This is incorrect; the ALJ speaifiy noted the limitations in the left shoulds
AR 24, 895, 897. The ALJ noted that despite back and shouldetigaplaintiff had not
undergone and was not scheduled for surgery. AR Pe ALJ is permittedo consider lack of

treatment in his credibility determinationBurch v. Barnhart, 400 F.3d 676, 681 (9th Cir. 20(

(ALJ discredited plaintiff's back pain testimony in part because she was not suggested ba
surgery). The ALJ further explained that despite left shoulder wé&aess, treating physician
notes from Dr. Purcell note thatgphtiff's cervical spine, thoracic spine, and lumbosacral spir
had normal curvature. AR 873. The ALJ atsxted that lower extremity strength was 5/5

throughout with no focal deficits

d. The ALgmopriately justified granting some weight to
Dr. Broderick’s findings. AR 27.
3. TheALJ properly weighed Dr. Schumacher and Dr. Sunde’ Opinions

The ALJ did not err in assigning greatiglg to Dr. Timothy Schumacher’s less-
9
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restrictive opinion of plaintiff's mental limitatrs and assigning only someight to Dr. Chester

Sunde’s opinion, which included moderate to nedrknental limitations. AR 27-28. Plaintiff

argues that the ALJ erred in ldstermination because he failed to show that Dr. Schumacher, the

non-examining physician, contradicted Dr. Suraleonsultative examining physician. ECF Np.
25 at 1-4. Plaintiff also contentlsat Dr. Schumacher’s opinion misrepented the records. Id

The opinion of a non-examining physician, stiag alone, cannot constitute substantial

evidence for rejecting an examining physicgapinion. _Pitzer v. Sullivan, 908 F.2d 502, 506 n.

4 (9th Cir. 1990); Gallant \Heckler, 753 F.2d 1450, 1454 (9th Cir.1984). The ALJ must prgvide

specific and legitimate reasongported by substantial evidencelie record to give more

weight to non-examining physician than an examining physidiaster v. Chater, 81 F.3d 821,

831-32 (9th Cir. 1995); see alddorgan v. Commissioner of Social Sec. Admin., 169 F.3d 595,

600 (9th Cir.1999). Further, “[w]here the evidens susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas, 278 F.3d at 954.

Here the ALJ gave sufficient reason to gordy some weight to examining physician D

-

Sunde. The ALJ noted that although Dr. Sunde apihat the plaintiff had a moderately limited

ability to understand, remember, and compsitgple commands (698-700), treatment records

174

showed that plaintiff successfully completed camtration tasks and his mery was intact. AR
27; see AR 290, 698-99, & 929. The ALJ also gaveSunde’s limitations less weight becauge
the record shows plaintiff’'s syrtgms were stable on Lexapro, iefh is supported by the record.
AR 624, 642, 655, 686, 697, 746. The ALJ appropsiatepported the weight given to Dr.
Sunde.

As to plaintiff’'s objection to the great weight assigned toIlumacher’s opinion, the
ALJ again properly supported his analysis. tihes Commissioner points qudr. Schumacher was
given an opportunity to review a more completedical record which led him to conclude the
plaintiff has an intact memory. AR 116-1881-124; ECF No. 22 at 24. As the ALJ noted, Dr.
Schumacher also concluded that claimadé€pression and anxiety would limit him from

sustaining difficult-detailed 3 to 4 step work dst@ver extended periods. AR 28. The ALJ gave
10
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Dr. Schumacher great weightdagise his opinion is consistdatth with the medical evidence
showing claimant has severe anxiety and agitatind,also with evidence that showed claima
depression symptoms were stable on medication.Plaintiff’'s primary objection to the
evaluation of Dr. Schumacher’s opn is that it was given moseeight than Dr. Sunde’s. The
court finds no error in the ALJ’s finding that DBchumacher’s determinations were consister
with the record.
4. The plaintiff failed adequately preist arguments on remaining physicians

Plaintiff appears to object to the weight giv® numerous other mexil sources, citing t
hundreds of pages of the record without any padrized legal or factual analysis. ECF No. 1
at 15, 17-18. Plaintiff's conchory arguments are insufficient to support remand._See Carm

v. Commissioner, Social Security Adnstriation, 533 F.3d 1155, 1161 n.2 (9th Cir. 2008)

(declining to address chenge to ALJ’s finding whex claimant “failed to argue th[e] issue with
any specificity in his briefing.”).

B. The ALJ Properly Gave Little Weight to the Plaintiff's Subjective Testimony

The ALJ did not err in his eduation of plaintiff's subjetve testimony, and remand is not

required. Evaluating the credibilityf a plaintiff's subjective t&imony is a two-step process:
First, the ALJ must “determine whether the glant has presented objective medical evidenc
an underlying impairment which could reasodie expected to produce the pain or other
symptoms alleged. . . . In this analysis, the clainnot required tshow that her impairment
could reasonably be expected to cause the isgeéthe symptom she has alleged; she need

show that it could reasonably have caused sbegeee of the symptom.”_Garrison v. Colvin, 7

F.3d 995, 1014 (9th Cir. 2014) (internal citationgtted). Objective medical evidence of the
pain or fatigue itself is not reqed. 1d. (internal citations ométl). Second, if the ALJ does ng
find evidence of malingering, the ALJ may omgject the claimant’s testimony by offering
“specific, clear and convincing reasons for doiag dd. (internal citations omitted). While an
ALJ’s credibility finding must be properly supped and sufficiently specific to ensure a
reviewing court the ALJ did not fhitrarily discredit” a claimant'subjective statements, an AL

is also not “required to belre every allegation” of disality. Fair v. Bowen, 885 F.2d 597, 603
11
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(9th Cir. 1989). So long as substantial evide supports an ALJ’s credibility finding, a court
“may not engage in second-guegsi Thomas, 278 F.3d at 958.

The ALJ provided at least four reasonsdascrediting the plaitiff. The ALJ found
plaintiff to be not entirely credible becaugg) the medical records did not support his allegec

limitations; (2) Dr. Broderick opined that plaintiff magnified his symptoms; (3) plaintiff's pai

-
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controlled with medications; and)(His activities of daily living a inconsistent with the allege

pain. AR 22-26. Although the plaintiff does raatdress and contest eawftthese grounds, he

argues that the ALJ did not give clear and coawig evidence to support his findings. ECF No.

18 at 22.

First, the ALJ properly considered tfaet that plaintiffs subjective testimony
contradicted medical records. AR 22-26. The Aad give less weight @ plaintiff's subjective
testimony where review of objecéwevidence would lead to aféirent conclusion. Williamson

v. Comm’r Of Soc. Sec. Admi, 438 F. App’x 609, 611 (9th €i2011). The ALJ cited and

reviewed copious amount of aieal evidence demonstrating that the plaintiff's plain limitatio

>

was less severe than described. AR 22-26.ekample, the ALJ discussed the plaintiff's
straight leg raising, joint com@ssing, rapid alternative movemgnbwer extremity strength,
gait, and other assessments. Id. Likewise AhJ recited the contradictory evidence and
demonstrated how it was part of his assessmientAccordingly, the ALJ provided clear and
convincing evidence as to why feund the evidence contradictory.

The ALJ also properly relied on Dr. Brodergkeport of symptonmagnification (AR 26
893-94). Dr. Broderick noted theewere “signs of symptom maification at the time of the
examination.” AR 893. An ALJ may discoumtlaimant’s testimony based on a physician’s
observation that there is reagorsuspect exaggeration of sytmms. Williamson, 438 F. App’x
at 611. Further, the ALJ’s third basis for disctiedj plaintiff, that medication was successfully

controlling symptoms, is vali Haynes v. Colvin, 614 F. App’x 873, 876 (9th Cir. 2015)

(concluding that ALJ could find éhclaimant is not disabledliis symptoms are controlled by
medication). The ALJ explained that thedwal records and plaintiff's own testimony

I
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demonstrate stabilized symptoms with og&lorco, Tramadol, and Lexapro. AR 26, 623-24,
642, 654, 688, 690, 726, 739, 746, & 752.

Regarding plaintiff's activities of daily living, 8hALJ noted that plairffiarises at 5:30 in

the morning, cleans and spends the day with family, does chores around the hose, does not nee

reminders to go places, and spends time whlerst AR 26, 698. In conjunction with the othe

=

findings discussed above, the ALJ properly found thatplaintiff's activitiesof daily living were

inconsistent with his claims of totally disaidi symptoms._See, Valentine v. Comm’r Soc. S4c.

Admin., 574 F.3d 685, 693 (9th Cir. 2009).
For all the reasons explained above, the Atoperly supported his evaluation of
plaintiff's credibility.

C. The ALJ’s Questions to the VE do not Require Remand

Plaintiff argues that the ALJ’s hypotheticalttee vocational expert (“VE”) was imprope

=

because he posed a limitation of sitting 8 Baaran 8 hour workday, while his RFC limited
plaintiff to sitting 6 hours in an 8 hour workdafCF No. 18 at 23. The cddmds that any error
in this regard was harmless.

“At step five, the ALJ can callpon a vocational expert to tegtds to: (1) what jobs the
claimant, given his or her residual functionapacity, would be able to do; and (2) the
availability of such jobs in the national@mmy. At the hearing, the ALJ poses hypothetical

guestions to the vocational exp#rat “set out all of the claimant's impairments” for the

vocational expert's consideration.” Tackett v. Apfel, 180 F.3d 1094, 1101 (9th Cir. 1999). |In

posing questions to the VE, and ALJ must givaecurate, detailed, description of plaintiff's
condition that is supported by the dngal record._Id. The VE thesuggest jobs a plaintiff with
the given limitations could perform, and describesatailability of thosgobs in the claimant’s
region. _d.

Plaintiff contends that the ALJ’s hypotiwal was improper because it included a
limitation for sitting eight hoursf an eight-hour work day, vilke the RFC finding included six
hours of sitting in an eight-hour work day. ECF N8.at 23. It is clear from the record that this

is a distinction without a differee. The VE found that the piaiff can do sedentary work as a
13
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general office clerk, hand packer,electrical assembler. ABD. “For purposes of sedentary
work, ‘periods of standing or walking should geally total no more than about 2 hours of an
hour workday, and sitting would generally total approximately 6 hours of an 8—hour workd:;
Bell v. Astrue, 640 F. Supp. 2d 1247, 1256 (EJal. 2009); quoting Titles Il & XVI:
Determining Capability to Do Other Work-tihved.-Vocational Rules of Appendix 2, SSR 83-
(S.S.A. 1983). Although the hypothetical posited eight hours of sitting in an eight-hour wo
AR 76, the non-disability finding didot follow from any difference ithe ability to sit for eight
hours or six. The ALJ found that plaintiff wasited to sitting for sixhours, and the six-hour
limitation is compatible with the sedentary jobentified. See AR 22. Accordingly, any error

harmless.

D. The ALJ’'s RFC Finding is Properly Supported
Plaintiff contends that the ALJ’'s RFC fimgjs are “deficient and wrong.” ECF No. 18

23. Plaintiff’'s one-paragraph argument in suppoth@ contention is little more than a laundr
list of the arguments previously addressed. Bsedhe court has already found that the ALJ
not err in weighing the various mheal opinions or evalating plaintiff's credibility, and that the
disputed hypothetical constitutes harmless erraoraat, plaintiff’'s challenge to the Step 3 RFC
finding fails. The RFC determination isgmerly supported by substantial evidence.
VIl. CONCLUSION

For the reasons set forth abpi/E 1S HEREBY ORDERED that:

1. Plaintiff's motion for summarjpdgment (ECF No. 18), is DENIED;

2. The Commissioner’s cross-motiom fmmmary judgment (ECF No. 22), is

GRANTED; and

3. The Clerk of the Court shall enter judgrniem the Commissioner, and close this ca:
DATED: September 26, 2018 _ -
m.r:_-—-— %Q-L-
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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