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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 ERNEST LINCOLN BONNER, JR., No. 2:17-cv-00445-KIJM-DB
12 Plaintiff,
13 V. ORDER
14 MEDICAL BOARD OF CALIFORNIA, et
15 al.,
16 Defendants.
17
18 A physician sues the Medical BoardGxdlifornia and several of its members,
19 | executives and employees allegthgir investigation of his meckl practice, revocation of his
20 | medical license, and post-revocaticonduct violated federal anét& laws. Apart from retired
21 | defendant Lozano who moves separately for summary judgment, the defendants collectively
22 | move to dismiss plaintiff’'s complaint. Pl&iihopposes both motions. &htiff also moves for
23 | leave to file his proposed second amended ¢aimpwhich defendants oppose. At hearirige
24 | parties agreed the court shoalaply defendants’ dismissal argants to plaintiff's proposed
25 | second amended complaint. For the reasopkaigred below, the court GRANTS in part
261 Immediately before hearing begalaintiff's counsellen C. Hassan advised the court of his
27 || recent hospitalization but stated he did not vitsspostpone the hearingit hearing, the court

noted Mr. Hassan’s apparent discomfort and ag&eadag he wished toantinue the hearing to a
28 || later date. Mr. Hassan declinadd the hearing proceeded.
1
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defendants’ motion to dismiss and GRANT $art Lozano’s motion fosummary judgment.
The court also GRANTS plaintiff's motion for leateefile an amended complaint consistent w
this order.

l. PLAINTIFF'S ALLEGATIONS

In his proposed second amended complaiaintiff ErnestLincoln Bonner, Jr.,
M.D. (“Bonner”) alleges the Medical Board Ghlifornia (“Board”) and 19 named individu#ls
who work for the Board are responsible for misconduct dating back to the 1988generally
Prop. Second Am. Compl. (“Prop. SAC”), ECIB.N29-2. His proposed complaint spans morg
than 350 paragraphs and raises 21 claims, mampich allege multiple grounds for relief.

Bonner's allegations may be grouped@mlly to state two overarching wrongs
the Board and its agehtd) wrongful investigabn of Bonner, culminating in the Board’s 2013

decision to place him on probation in lieu of revoking his license; and (2) refusal to consids

timely reinstate Bonner’s April 18, 2014 petition foenalty relief and revocation of his license.

The specific factual allegations underlying eatteged wrong are summarized below.

A. Bonner's Allegations Regarding Medidatense and the Board's Investigations

In 1976, the Board licensed Bonner to paetnedicine in the State of Californi
Id. 1 28. Seven years later, the Board itetiits first accusation against Bonné&.  29. The
Board pursued at least two otlacusations against Bonner priorinitiating the investigation
and accusations at issue hele. §{ 30-32. Bonner is “one ohly a few African American
medical doctors in the state of California’ { 5, and the Board has “gie[d] him out as a ‘Bad
Doctor” because of his racal. 11 116, 127, and “never engageadther stated wrongful and
illegal conduct [alleged here] against a white Licensiele ff 140, 157, 175, 186, 202, 213, 22
234, 245, 256, 337, 347.

2 Bonner also names 100 Doe defendantsleféndants’ identities are unknown when the
complaint is filed, plaintiffs have an opponity through discovery to identify thenGillespie v.

th

el or

2|

Civiletti, 629 F.2d 637, 642 (9th Cir. 1980). But twaurt will dismiss such unnamed defendants

if discovery clearly would not uwer their identities or ifhe complaint would clearly be
dismissed on other groundkl. at 642. The federal rules alpoovide for dismissing unnamed

defendants that, absent good cause, are not seithed 90 days of the complaint. Fed. R. Civ.

P. 4(m).
2
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As relevant here, the Board beganrarestigation of Bonres practice in 2006.
Id. § 33. In March 2007, Board investigatorti§al.. Lozano and Board physician consultant
Peter Tom, M.D., interviewed Bonner and sujpsmntly issued reporthat “contained many
fabrications and misrepresetitss about the interview.1d. Both reports were sent to Board
physician expert witness Khosrow Afsavi,D., who submittedn August 24, 2008 report
repeating Lozano’s and Tom'’s fatations and misrepresentaticersd adding new fabrications
and misrepresentationgd. 11 33-36. Based on all three regpthe Board filed a November
2009 accusation against Bonnéd. { 37. In 2010, eighty days beéathe administrative hearin
on the Board’s accusation, Bonner recdigepies of all three reportd. § 38.

In late 2011, Bonner wrote a letterti® Board objecting to Lozano’s continued
participation in the Board’s investigatioid.  39. He then filed a formal complaint against
Lozano and Tom and requested thebinvestigate their miscondudd. 1 40-41. Although
the Board informed Bonner it would investigaB@nner was never providedth the results of
any investigation, despite hisgigests and the reports’ relexy to the Board’'s accusatioid.
44. In December 2011, Bonner attendedraarview with Lozano and Tomid. Y 43.

Months later, another Board expert,i@nChandra, M.D., authored two fraudulg
reports regarding Bonner’s practicel. 1 281. Based on the reports of Lozano, Tom, Afsari
Chandra, the Board filed a September 5, Zo$2amended accusation against Bonndr.{ 45.
On December 6, 2012, to prepare his defeBeaner asked to review his “central fileds

permitted in California Business Professions Code § 800(thut the Board’s enforcement

3 Under California Business & Professions C&8d&00(a), the Medical Board must “create ang

maintain a central file of the names of all persehs hold a license . . . . rovide an individua|

historical record for each liceae” with information includhg certain criminal convictions,
judgments or settlements of more than $3,00@l&ims of negligence, error, omission or
unauthorized professional services; certain public complaints; certain disciplinary informat
and certain explanatory or exculpatory information submitted by the licensee. Cal. Bus. &
Code 1 800(a)(1)-(5).

4 Although “[t]he contents of any central filkat are not public records . . . shall be
confidential[,] . . . the licenseavolved . . . shall havene right to inspect and have copies mac
of his or her complete file except for the pgion that may disclose the identity of an
information source.” Cal. Bu & Prof. Code 1 800(c)(2).

3
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manager Paulette Romero denied the requdsf] 50. The next day, Bonner sent a letter
confirming his phone call with Romerdd. § 51. Later that mohf Bonner sent two written
requests to review his central file, but “to tbete [he] has not been allowed to do sial” | 52,
55.

B. The Board’s 2013 Decision

In early 2013, an administrative lagudge heard the Board’s first amended
accusation against Bonndd.  57. The hearing followed the same judge’s denial of Bonne
request for a continuance and exclusioBohner’s expert witnesses, which Bonner
unsuccessfully challenged in a petition for writ of administrative mandaldu§{ 46-49, 53-54
56; seeDefs.’ Request for Judicial Notice, ECF Nos. 11 (requé&&tjl (exhibits), (“Defs.’
RJIN"), Ex. A, (Bonner’s Dec. 31, 2012 petition); Defs.” RIN, Ex. B (Bonner’'s May 22, 2013
request for dismissal of petitioh)At the hearing, Chandradenitted under oath during cross
examination that she had submitted two falsentsgo the Board” in 2012, testifying “she had
not reviewed all of the documents sent to hethigyBoard although her written reports . . . sta
she had . ...” Prop. SACYY 57-58. Despiter tifmivs, the administrative law judge admitted
Afsari’'s and Chandra’s reportéd. § 57. On March 19, 2013, the Board adopted the
administrative law judge’s decision agdiB®nner in full (“the 2013 Decision”)ld. | 58;see
Defs.” RIN, Ex. C (Board’'s 2013 Decision amder). The Board revoked Bonner’s medical
license, but stayed the revocation and pld@&caner on probation instead. Prop. SAC { 58.

Bonner challenged the Board’s 2(M8&cision in a petion for writ of

administrative mandamus, but his petition was deatezhch level of th€alifornia court system

5> Defendants request the court judicially notiwelve documents, all of which are matters of
public record and are incorporatled reference in Bonner’s complaint. Defs.” RIN Exs. A-L.
The court GRANTS the unopposed request a&atdh document cited in this ord&ee Lee v.
City of Los Angele2250 F.3d 668, 689 (9th Cir. 2001) (“[&burt may take judicial notice of
‘matters of public record’ witout converting a motion to digss into a motion for summary
judgment,” though it may not judicially notice fa¢tsibject to reasonabldispute”) (citations
omitted);Sams v. Yahoo! Inc713 F.3d 1175, 1179 (9th Cir. 20X8pting the iorporation by
reference doctrine permits the court to “constfzuments that were not physically attached

=.

S

red

[0

the complaint where the documents’ authenticity is not contested, and the plaintiff's complgint

necessarily relies on them”) (citations omitted).
4
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culminating in the California Supreme Court’s July 23, 2014 deitdalf 59° Defs.’ RIN Ex. D
(petition), Exs. E-F (Californigrial court denial of petitionrad judgment), Ex. G (California
Court of Appeal denial), Ex. H (California Supreme Court denial).

C. Bonner’s Petition for Penalty Religicithe Board’'s Revocation of his License

On April 18, 2014, after a year on prtiba, Bonner petitioned the Board for
penalty relief under Business and Professionde(® 2307, requesting additional time to pay f
courses required undeis terms of probatioh.Prop. SAC { 61; Defs.’ RIN Ex. | at 21-27
(petition). Instead of considering Bonnegpstition, on June 9, 2014, the Board petitioned an
administrative law judge to revoke Bonner’s priatra and medical license for failing to comply
with his probation terms. Prop. SACY 62. October 8, 2014, after a contested administratiy

hearing, the Board’'s Executive Director Kimbeliychmeyer and the Board members adopte

full an administrative law judge’s recommendation to revoke Bonner’s liceéds$f 63-64. The

Board’s Discipline Coordination Unit thentifeed Bonner it was withdawing his petition for
penalty relief, explaining Bonner wédno longer eligible” under § 2307d. 1 65; Defs.” RIN
Ex. | at 20 (Oct. 14, 2014 letter signed by Cyridmeiza). The Board official revoked Bonner’s
license on December 4, 2014. Prop. SAC 1 67. The Board then notified the National Pra
Data Bank and Medi-Cal that Bonner’s licemges revoked and postedtioe of the revocation
on the internetld. {1 68-69. Medi-Cal subsequentlytiied Bonner that hevas indefinitely
prohibited from receiving Medi-& payments and his nameuwd be posted on the Medi-Cal
Suspended and Ineligible Provider Ligd. § 69.

On January 5, 2015, Bonner filed a petitfor writ of administrative mandamus

and on February 18, 2015 filed application to sty the decision revakg his license.ld. { 70;

¢ Although Bonner refers to Case No. CPF-13-51298@mspplication . . . for a stay” filed on

June 26, 2013, defendants’ Exhibit D indicalese No. CPF-13-512980 was a petition for wrii
of administrative mandamus challenging Medical Board’s 2013 Decision, filed May 17, 201

which included a stay request. Bonner doesobct to or otherwisdispute the exhibit.

" California Business and Professions Co®3@7 permits a physician placed on probation to
petition “for reinstatement or modification ofrpaty, including modificion or termination of
probation” no earlier than ongar from the effective date of the Board’s decisiSeeCal. Bus.
& Prof. Code § 2307(a), (b)(1)(3).
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Defs.” RIN Ex. | (petition and exhibits). &Istate court issued a stay on February 27, 2015,
finding the Board was unlikely to prevail oretmerits because although “the Board was not
required to grant Bonner’s petition for penaltiie® the court finds nothing in [California
Business and Professions Code] section 2307atlmats it to simply ignore an otherwise
properly filed petition in this manner.” PropAC § 71; ECF No. 29-3 at 6 (state court min.
order). The Board then reingdtBonner’s license, but not histpien for penalty relief. Prop.
SAC 1 72. The Board also posted the stayrasdehe internet andotified the National
Practitioner Databank that Bonnelisense was reinstatedd. The Board provided no such
notification to Medi-Cal.ld.

Roughly seven months later, the state ttaemtatively granted Bonner’s petition
Id. 7 73;seeDefs.” RIN Ex. J at 2-13 (state court’s tite ruling). The statcourt finalized its
tentative ruling in a Septemb25, 2015 minute order, remanding the matter to the Board to
consider Bonner’s petition for penalty relief. Prop. SAC T3 Board ignored the ordeld.
On January 19, 2016, the court refiled the same otderseeDefs.” RIN Ex. J at 1 (Jan. 19,
2016 order adopting tentative muj partially granting petitior). The Board then remanded
Bonner's petition for penalty relief to an adnsinative law judge, Defs.” RIN Ex. K at16 (Feb
2016 remand order), and issued a notickeafring on the petition, Ex. K-17 (Jan. 22, 2016
notice). At a March 2016 administrative hearargBonner’s petition for pelty relief, Bonner’s
counsel withdrew the petition as moot becaBsener had satisfied the conditions of probatio
Defs.” RIN Ex. L (March 23, 2016hring transcript); Ofe.” RIN Ex. K at 1-2 (Board’s April 7,
2016 return to partial writ). Tdate, despite Bonner’'s multiplequests, the Board has not
notified Medi-Cal that Bonner’scense was reinstated, nor hiasequested Medi-Cal restore
Bonner's status as a Medi-Cal providéd. § 74.

I

8 The January 19, 2016 state court omeéers to that court’s tentaé ruling, which it attaches a
Exhibit A, but makes no mention of an earlSeptember 25, 2015 minute order adopting the
tentative ruling.SeeEx. J at 1. At this juncture, the coarccepts as true Bonner’s allegation t
state court adopted itsrtimtive ruling through a Seghber 25, 2015 minute ordeBeeProp.
SAC 1 73.

6
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D. Bonner’'s Proposed Second Amended Complaint

In addition to naming the Board, Bonner’s proposed second amended comp
names 19 individual defendants, grouped as follows:
- Eleven Board Members Dev GnanaDev, M.D. (erroneously sued as Dev Chanads
M.D.), Denise Pines, Michael Bishop, M, Randy W. Hawkins, M.D., Howard R.
Krauss, M.D., Sharon Levine, M.D. (erronequslied as Sheron Levine, M.D.), Ronalc
H. Lewis, M.D., Gerrie Schipske, R.N.PDJ.Jamie Wright, Barbara Yaroslavsky, ang
Felix C. Yip, M.D., collectively referretb here as “Medical Board Members”;
- Board Executive Director Kimberly Kirchmeyer;
- Board investigator Cathy L. Lozano (retired);
- Board physician consultant Peter Tom, M.D.;
- Board expert witnesses Khosrow Afis#.D. and Smita Chandra, M.D.
- Board employees Paulette Romero agddie Kouza, both of whom Bonner names f
the first time in his proposed second amended complaint;
Although Bonner also identifies David SercaSewell as a defendant Board membeeProp.

SAC 1 9, Bonner omits Sewell from the complaiaption and the docket suggests Sewell has

been servedSeeECF No. 4 (March 31, 2017 summons returned executed, indicating Bonner

served all defendants other than Sewell, Romero and Kouza).

Claims 1 to 6 and 11 are brought under 42 U.S.C. 88 1981, 1983 and 1985 :

allegeinter alia, retaliation, racial discrimination, consg@cy, wrongful use of a civil proceedinT

deliberate indifference, violations of the California and United States Constitutional rights
freedom of speech, petition, due process audleprotection. Claind improperly alleges a
direct Fourteenth Amendment violation. Claig 10 and 12 to 19 allege various state law
violations. Claims 20 to 21 allege &man Act and Clayton Act violations.

With the exception of defendant Loxg the defendants collectively move to

dismiss Bonner’s first amended complaint. Def@ents’ Motion to Dismiss (“Defs.” Mot.”), ECK

No. 10. Lozano separately moves for summaggment. Lozano MotECF No. 15. Bonner

opposes both motions. Opp’n, ECF No. 18. Bomtsw moves to amend his first amended
7
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complaint, which defendants oppose. Mot. to Amend (“Amend. Mot.”), ECF No. 29; Amend.
Opp’n, ECF No. 31. The court submitted the miosi after hearing and resolves them here.

Il. DEFENDANTS’ MOTION TO DISMISS

A. LegalStandard

A party may move to dismiss for “failute state a claim upowhich relief can be
granted.” Fed. R. Civ. P. 12(b)(6). A complammiist contain “a short and plain statement of the
claim showing that the pleaderastitled to relief.” Fed. R. @i P. 8(a)(2). Although “detailed
factual allegations” are not required at the pleading sigJeAtl. Corp. v. Twombl|y550 U.S.
544, 555 (2007), the complaint must contain moaa ttonclusory or formulaic recitations of
elementsAshcroft v. Igbal556 U.S. 662, 678 (20093iting Twombly 550 U.S. at 555). The
complaint must contain “sufficient factual mattés’make the alleged claim at least plausible.
Igbal, 556 U.S. at 67&ee Ivey v. Bd. of Regenéd'3 F.2d 266, 268 (9th Cir. 1982Yague and
conclusory allegations of official participatiamcivil rights violations are not sufficient to
withstand a motion to dismiss.”) Aside from ext@rfacts properly subjetd judicial notice, the

court restricts its analysis the face of the complaint, consgitng the complaint in plaintiff's

favor and accepting well-pleddtual allegations as tru&ee Erickson v. ParduS51 U.S. 89, 94
(2007) (citations omitted).

Under Rule 15 “[tlhe court should freely give leave [to amend] when justice so
requires.” Fed. R. Civ. P. 15(a)(2). “This pglis to be applied with extreme liberality.”
Eminence Capital, LLC v. Aspeon, In816 F.3d 1048, 1051 (9th Cir. 2003) (citation and internal

guotation marks omitted). Before granting leao amend, a court considers any undue delay

bad faith, dilatory motive, futility or undygrejudice posed by allowing the amendmddt.at
1051-52 (quotingroman v. Davis371 U.S. 178, 182 (1962)). Potal undue prejudice to the
opposing party “carries ¢ghgreatest weightjd. at 1052, and “[t]he party opposing amendment

bears the burden showing prejudice,DCD Programs, Ltd. v. Leighto®33 F.2d 183, 187 (9t

-

Cir. 1987). Absent prejudice, theels a strong presumption in fawafrgranting leave to amend.
Eminence Capital316 F.3d at 1052.
1
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B. Discussion

1. Claims Against Defendant Medical Board

Defendants contend the Eleventh Arher@nt bars each of Bonner’s claims
against the Board. Defs.’ Mot. at 24-27Defendants are correct.

The Eleventh Amendment provides: “Thedicial power of the United States sh
not be construed to extend twyasuit in law or equity, commenced prosecuted against one o
the United States by Citizens of another StatéydCitizens or Subjects @ny Foreign State.”
U.S. Const. amend. XI.

Under the Eleventh Amendment, amt waiver or Ma [congressional]
abrogation, federal courts may not entertaprivate person’s sugigainst a State.Virginia
Office for Prot. & Advocacy v. StewaBi63 U.S. 247, 254 (2011). Absent consent, the Eleve
Amendment bars suits against state agencies aqradtdents, regardless of the nature of relie
sought. Pennhurst State Sch. & Hosp. v. Halderm&sb U.S. 89, 100 (1984franceschi v.
Schwartz57 F.3d 828, 831 (9th Cir. 1995) (“The Eleventh Amendment bars suits which se

all

nth

ek

either damages or injunctive relief against a stategram of the state,’ its instrumentalities, orJi\s
t

agencies.”) (citation omitted). For Eleventh amdment purposes, the Medical Board is a st
agency.Forster v. Cty. of Santa Barbar896 F.2d 1146, 1149 (9th Cir. 1990) (citidgard of
Medical Quality Assurance v. Hazel Hawkins Memorial Hospitdb Cal. App. 3d 561 n.1
(1982); Cal. Bus. & Prof. Code § 200%ge alsdMir v. Med. Bd. of CaliforniaNo. 12CV2340-
GPC-DHB, 2013 WL 1932935, at *5 (S.D. Cal. &, 2013) (finding plaintiff's request for
reinstatement of his medical license was baresdhbse “the Medical Board of California, a ste
agency, . . . is cloaked by Eleventh Amendment immunity”).

Neither waiver nor abrogation saverther’s claims against the Medical Board.
Bonner raises federal claims against the Medicalr8m his eleventh, twéieth and twenty-first
claims alleging violations of 42 U.S.C. § 198% Sherman Act, 15 U.S.C. 88 1, 2; and Clayt
Act, 15 U.S.C. § 15, respectively. Prop. SAC |1 227-37, 325-51. State entities are not “p

% Citations to the parties’ briefefer to ECF page numbers, tio¢ briefs’ internal pagination.
Citations to defendants’ exhibjtsowever, refer to the exhibiumbering assigned by defendar

9
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within the meaning of 42 U.S.C. 88 1981, 1983 and 1% Will v. Michigan Dep't of State
Police 491 U.S. 58, 65-66 (198%litchell v. Los Angeles Cmty. Coll. Dis861 F.2d 198, 201
(9th Cir. 1988). Further, Congress did not glate state sovereign immunity in enacting the
Sherman Act or the Clayton AcBeeHines v. California Pub. Utilities Comm’iNo. C-10-2813

EMC, 2010 WL 4691652, at *3 (N.D. Cal. Nov. 8, 201®onner’s state law claims against the

Medical Board, including his eighthinth, tenth, fourteenth ariifteenth claims alleging state
common law causes of action and his twelftd tnrteenth claimslleging violation of
California Business & Professions Code 8§ 1720Geq. and the California Unruh Civil Rights
Act, fare no betterSeeProp. SACT{ 193-226, 238-79. Congress did not abrogate state
sovereign immunity by authorizing federal cougspplemental jurisdiction over state law clai
under 28 U.S.C. § 136/Raygor v. Regents of Univ. of Minnesdid@4 U.S. 533, 541 (2002);
Stanley v. Trustees of California State Und83 F.3d 1129, 1133 (9th Cir. 2006). And a stats

consent to suit in its own courts does not titute consent to suit in federal courStanley 433

Ms

D
()]

F.3d at 1134 (holding California ditbt consent to suit in federal court when it enacted the Unruh

Civil Rights Act) (citingColl. Sav. Bank. Florida Prepaid Postsecondary Educ. Expense Bd.

527 U.S. 666, 676 (1999). Finallyglpvernmental entities . . . an®t subject to suit under the
unfair competition law” in California courtsSee Leider v. Lewi2 Cal. 5th 1121, 1132 n.9
(2017).

Accordingly, defendants’ motion to diggs all claims against the Medical Boarg
is GRANTED. In light of the Eleventh Amendnt&nconclusive bar, dismissal is without leav
to amend.

2. FourteenthmendmeniClaim

Bonner’'s seventh claim alleges “[v]itilan of the Fourteenth Amendment again
all Defendants in their individual capacitiedProp. SAC 11 182-92. Because “a litigant
complaining of a violation of a constitanal right must utilize 42 U.S.C. § 1983 zul-Pacifico,
Inc. v. City of Los Angele873 F.2d 704, 705 (9th Cir. 1992) (citations omitted), Bonner’s di
Fourteenth Amendment claim is DISMISSED asedéfe as to all defendés, without leave to

amend.
10
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3. Statutef Limitations

Defendants argue Bonner’s claims under 42 U.S.C. 88 1981, 1983 and 1985
arising from the Board’s March 19, 2013 Decisava time-barred. Defs.’ Mot. at 40-41. The
court agrees.

“When a motion to dismiss is based oe thnning of the state of limitations, it
can be granted only if the assens of the complaint, read withe required liberality, would no
permit the plaintiff to prove tit the statute was tolled 3ee Jablon v. Dean Witter & Co.

614 F.2d 677, 682 (9th Cir. 1980) (citation omitteBecause 42 U.S.C. § 1983 does not cont
a statute of limitations, courts apply the foratate’s statute of limitations for personal injury
actions and the forum state’sliog) provisions, except where therion state’s law is inconsiste
with federal law.Butler v. Nat'l Cmty. Renaissance of C&l66 F.3d 1191, 1198 (9th Cir. 2014
(citation omitted). In Californiahe relevant limitations period for all claims under Title 42 is
two years. Cal. Civ. Proc. Code § 335Taylor v. Regents of the Univ. of C&93 F.2d 710,
711-12 (9th Cir. 1993). The limitations period begio run “when thelaintiff knows or has
reason to know of the injury whids the basis of the actionMaldonado v. Harris370 F.3d
945, 955 (9tiCir. 2004) (quotingknox v. Davis260 F.3d 1009, 1013 (9th Cir. 2001)).
Generally, “a statute of limitations perigtriggered by the decision constituting the
discriminatory act and not by tlkensequences of that aciVicCoy v. San Francis¢d4 F.3d
28, 30 (9th Cir. 1994) (citinDel. State Coll. v. Rick€49 U.S. 250, 257-58 (1980)). But that
decision must be sufficiently “final” ttrigger the statute of limitationdd. (citing Norco Const.,
Inc. v. King County801 F.2d 1143, 1145-46 (9th Cir. 1986¢lding statute of limitations
commenced only upon the agency’s final decisid@f). RK Ventures, Inc. v. City of Seaftk®7
F.3d 1045, 1059 (9th Cir. 2002) (in determining wharact occurs for statute of limitations
purposes, “the question is when the operativesttativas made, not when the decision is car,
out.”).

Bonner's claim accrued when the Boadbpted its March 19, 2013 Decision. |
then, Bonner had received the allegedly fraedti2008 reports of defendants Lozano, Tom a

Asfari in 2010seeProp. SAC 1 38; filed a formal complainith the Board regarding defendar
11
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Lozano and Tom in December 201id., 41; received Asfari’allegedly fraudulent May 25,

2010 second report in October 20iR; knew the Board raised issuest contained in the First

Amended Accusation at the January 7, 2013utind~ebruary 12, 2013 administrative hearing;

see id.f 57; was barred from calling his expert wgses at that same administrative hearthg,
and knew Chandra “admitted under oath during ceassnination [at the administrative hearin

that she had submitted two false reports to the Board against plaidtifft’is thus apparent

from the face of Bonner’'s complaint that hiaiois arising from the Board’s 2013 Decision and

key acts preceding it accrued no later thamdidd 9, 2013 when the Board issued its Decisior).

See Olsen v. Idaho State Bd. of M&83 F.3d 916, 927 (9th Cir. 200dpolding plaintiff's claim
accrued when she received a letter notifying henefidaho State Boaxdf Medicine’s proposal
to deny her license reinstatememjr v. Deck No. SACV 12-1629-RGK SH, 2013 WL
4857673, at *9 (C.D. Cal. Sept. 11, 2018f,d, 676 F. App’x 707 (9th Cir. 2017) (finding
plaintiff-physician’s civil rightsclaims against Board investigatand expert witnesses for
misconduct resulting in the Board’s decisiomdwoke plaintiff’'s medical license accrued “whe
the Medical Board issued itsasion revoking his license”).

Bonner filed the instant action on Febwuad7, 2017, nearly far years after his
claim accrued. Accordingly, absent tolling, Bonner’'s 88 1981, 1983 and 1985 claims arisi
from the Board’s 2013 decision and actions preceding the 2013 Decision are untimely. “U
California law, equitable tollingeliev[es] plaintiff from the baof a limitations statute when,
possessing several legal remedies he, reasonathiy good faith, pursues one designed to le
the extent of his injuries or damageButler, 766 F.3d at 1204 (citation omitted). Equitable
tolling requires (1) defendantsimely notice of the claim, (2) defendants’ lack of prejudice in
gathering evidence to defend agaithe claim, and (3) plaiffts good faith and reasonable
conduct in filing the claimGuevara v. Ventura Cty. Cmty. Coll. Djst69 Cal. App. 4th 167,
173 (2008) (citation omitted).

nder

5SEN

Because he petitioned for adminisitra mandamus relief on May 17, 2013, wit

in

two months of the Board’s decision, the court assumes without deciding that Bonner’s claims

were equitably tolled whil&is petition was pendingSee, e.gid.; Azer v. Connell306 F.3d 930,

12
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937 (9th Cir. 2002). But his civil rights claimsll remain untimely. At most, Bonner’s petitiol
equitably tolled his claims until July 23, 2014,evihthe California Supreme Court denied his
petition. SeeDefs.” Ex. H (California Supreme Cduwenial in CPF-13-512980). Bonner then
waited until February 27, 2017, more than 31 moldtes and seven months after the statute

limitations had run, to file this suit. Bonnershaot shown diligence andetfefore cannot save h

—J

Df

S

claim through equitable tollingSee Guevaral69 Cal. App. 4th 167, 173 (2008) (good faith and

reasonable conduct required forigament to equitable tolling).

Bonner argues, albeit briefly and without citation to authority, that his claims
timely because the Board’s wrongdoing is “ongoing” and “the statute of limitaigmijill not
begin to run until the continuing wrong ceaseSe€eOpp’n at 5-6. At hearing, Bonner’s couns
elaborated, arguing the Board’s practice of ilisimatory prosecution dating back to the 1980:s
has ruined Bonner’s practice and reputatiéccordingly, Bonner views the Board’s actions,
from their first investigatioof Bonner in the 1980s througheih current alleged refusal to
restore him to his rightful repation and status, as a single toning violation symptomatic of &
discriminatory system.

“[Dliscretediscriminatoryactsarenotactionable if time barred, even when they
are related to acts alleged in timely filed chargéédt'| R.R. Passenger Corp. v. Morg&36
U.S. 101, 113 (2002Pouncil v. Tilton 704 F.3d 568, 578—79 (9th Cir. 2012), though the
untimely acts may be considered “agdewnce of an unconstitutional motiieK Ventures, Ing¢.
307 F.3d at 1062. Here, the Board’s 2013 deciaimahlater alleged mishandling of Bonner’s
petition for penalty relief aranalytically “discrete” wrongs #t separately accrued and are
separately actionable. Bonner’s complaint makesush clear, as he separately challenged ¢
decision as a concrete wrong in separateipesitfor writ of administrative mandamus.
Moreover, in addressing Bonnechallenge to the Board’s hdimdy of his petition for penalty
relief, the state court expregskecognized that Bonner’s gvi@nce was distinct from his
complaints about the Board’'s 2013 decision, aixphg Bonner’s challenge to the 2013 Decisi

was “final and [] not at issue hereSeeDefs.” RIN Ex. J at 3. That the state court ultimately

granted Bonner’s petition withodisturbing the 2013 Decision confis that the Board’s refusa|

13
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to consider Bonner's petitionf@enalty relief and challengingvocation of his license are
distinct wrongs that indepéently accrued. This foreaes Bonner amorphous continuous
wrong theory.SeeMorgan, 536 U.S. at 112 (“discrete acts that fall within the statutory time
period do not make timely acts tHall outside the time period”).

Defendants’ motion to dismiss Bomise8§8§ 1981, 1983 and 1985 claims insofar
those claims arise from the Board’s 2013 Decisand actions leading up to that decision is
GRANTED withoutleave to amend.

4, California Government Claims Act Presentment

Defendants move to dismiss eactBohner’s state law claims for damages,
arguing Bonner’s Government Claims Form, submitted July 14, 2016, is untimely and doe
comply with the California Government ClairAst presentment requirement. Amend. Opp’n
12-13;seeProp. SAC 11 75-77 (alleging submissiorclaim form and state’s rejectior(jaim
Form, ECF No. 29-3 (claim formanped “received” July 14, 2016).

Before filing a state law claim for damages against a public entity or its
employees, the California Government Claims Act requires the timely presentation of a wr
claim to the California Victim Compensation a@dvernment Claims Board. Cal. Gov't Code
8 910. The claim form must include “the daikce, and other circumstances of the occurren
or transaction which gavese to the claim assertedq’ 8 910(c), and must be filed no later tha
one year after the claim accruek,§ 911.2(a). Because “[tlhe purgosf these statutes is ‘to
provide the public entity sufficient information toadate it to adequately investigate claims an
settle them, if appropriate, wibut the expense of litigation,d claim form need not specify
every act or omission thatledjedly caused the injuryStockett v. Ass’n of California Water
Agencies Joint Powers Ins. AytB4 Cal. 4th 441, 446 (2004) (citation omitted). Nonetheles
claim form may not be “based on amtieely different set of facts.”ld. at 447 (citation and
internal quotation marks omitted).

In his July 14, 2016 claim form, Bonneeittifies the “date afhe incident” giving
rise to his claim as “Decembéy 2014 through January 18, 201&eeClaim Form at 2. He

explains he seeks $25 million for “Loss of ino®, investment opportunity, loss of employmen
14
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business opportunity, mtal relationship.”Id. He also states his claim is against the “Medical
Board of California,” without lishg any individual defendantd.; seeCal. Gov't Code 8§ 910(e
(requiring claimant to include “[tle name or names of the pul@imployee or employees causipg
the injury, damage, or loss, if known”). Whemmpted to “[e]xplain the circumstances that led
to the damage or injury,” Bonner writes orfiffYrongful Revocation of Medical License,
# A30477.” Claim Form at 3. When asked “whg]lbelieve[s] the state is responsible for thg
damage or injury,” Bonner wrotéThe California Medical Board sjc] wrongfully revoked my
medical license.”ld. Bonner also attached to the cldimnm the state court’s February 27, 2015
minute order staying the Board’s revocatiorBohner’s license and iefly describing his
probation requirements and gigtih for penalty relief.ld. at 5-61°

Because Bonner’s claim form notified the government of acts arising only frgm
“December 4, 2014 through January 18, 2016,” his &atelaims seeking damages and arising
from the Board’'s 2013 Decision are barred hédecember 4, 2014 is the date Bonner alleges his
license was revoked following the Board’s refusatonsider his petition for penalty relickee
Prop. SAC 1 67. The 2013 Decision and acts leadirig tipat decision are based on an “entirgly
different set of facts” than tho&onner provided in his claim formSeeStockett34 Cal. 4th at

447 (noting courts typically bar gsi1in which there is a “complethift in allegations, usually

-

involving an effort to premise civil liability on &or omissions committed at different times @
by different persons than thodescribed in the clai”) (citation and intenal quotation marks
omitted). Neither the claim form nor the attad minute order provide a single substantive
reference to the Board’s allegedly fraudulent stigations, its accusations, its refusal to allow
Bonner to review his central filer the otherwise altgedly unlawful procss that led to the 2013
decision. SeeClaim Form. Bonner therefore canneek damages for those claims hebee

Mackovski v. City of Garden Grove66 F. App’x 649, 654 (9th Cir. 2016) (affirming dismissa

10 Bonner does not expressly stateattached this minuterder to his claim form, but he filed the
claim form and the minute ordertiis court as aingle documentSeeECF No. 29-3. Further,
on the form, Bonner checked a box indicating het ‘fi@]ttach[ed] copies of any documentatior
that supports [his] claim.’ld. at 2. The court assumes for purp®ef the present motion that the
minute order was attach&al Bonner's claim form.

15
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of plaintiff's claims for damages where “the datethe required claim forms, and the theories
liability set forth therein, varied materially from that which was alleged in their civil
complaints”);Derby v. City of PittsburgNo. 16-CV-05469-Sl, 2017 WL 713322, at *9-10 (N
Cal. Feb. 23, 2017) (dismissing plaintiff's fraud and negligent misrepeggantlaims without
leave to amend because neittier claim form nor attached daments “mention or discuss the
allegedly fraudulent or negligent misrepresgions that plaintiff alleges . . . ."ong v. City of
Rosemead226 Cal. App. 4th 363, 377 (2014) (holdmgbstantial compliace exception could
not save plaintiff's claim wherher claim forms included “no reference whatsoever” to the
defendant’s allegedly tortiowscts and did not indicate damages sought for those acts).
Additionally, and alternatively, thform was untimely as to the Board’s 2013 Decision becal
Bonner filed his claim form on July 13, 2016, lin@utside the one-year limitations perio8ee
Cal. Gov't Code 8§ 911.2(a).

Although it need not reach the meritsdefendants’ other arguments, the court
notes that several of Bonner’s state law claims as to the[2€diSion are likely barred by the
relevant statutes of limitationsSeeCal. Code Civ. Proc. § 340((ne-year statute of limitation
for false light claims)id. § 335.1 (two-year statute of limitatis for negligence and intentional
infliction of emotional distress claimsyl. 8 339 (two-year statute bimitations for intentional
and negligent interference claimg); § 338 (three-year statute of limitations for fraud and Un
Act claims);

Accordingly, defendants’ motion to diggae Bonner’s state law claims for dama
is GRANTED without leave to amend insofarthese claims pertaito the 2013 Decision and
defendants’ related activifyreceding that decision.

5. Federal Rule of Civil Procedure 8

In addition to the deficiencies dissesl above, portions of Bonner’s proposed
second amended complaint violate Rule 8, whidjuires a party to setffih “a short and plain

statement of the claim showing that the pleadentgled to relief.” Fed. R. Civ. P. 8(a)(3ge

Fed. R. Civ. P. 8(d)(1) (“Each allegation mustiaple, concise, and direct.”). The same was

of

D.

se

7

ruh

es

true of Bonner’s first amended complail@eeECF No. 7. Neither verbosity nor length, standing
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alone, justify dismissal of a complaint under RuleHgarn v. San Bernardino Police Dept.
530 F.3d 1124, 1131 (9th Cir. 2008). But dismissalppropriate for “[p]rolix, confusing

complaints . . . [that] impose unfair burdenditigants and judges,” including complaints that

require the court and opposing coeln® “prepare outlines to determine who is being sued for

what.” McHenry v. Renne84 F.3d 1172, 1179 (9th Cir. 1996). Moreover, vague and concliisory

allegations that lump defendants together dcstade a claim upon which relief may be grante

Holcomb v. California Bd. of Psycholggyo. 215-CV-02154-KJM-&D, 2016 WL 3126127, at

*4 (E.D. Cal. June 3, 20169ppeal dismissefAug. 18, 2016)see J.M. v. Pleasant Ridge Unign

Sch. Dist. No. CV21600897WBSCKD, 2017 WL 117964,*2 (E.D. Cal. Jan. 10, 2017)
(“Failure to delineate conduby a specific defendant prevenie court from drawing the
reasonable inference that the specific defendant is liable for the claim alleged and justifies
dismissal of the claim.”).

Bonner’s proposed second amended comipédleges only ta following as to
proposed new defendant Romero: on Decemb2082, Romero informed Bonner he could ng
inspect his central file and Bonner confirmed this conversatiarietter the next day. Prop.

SAC 11 50-51. Bonner nonetheless names Romaaeafendant in 17 claims. As to propose

of

—

d

defendant Kouza, Bonner alleges only thatseed an October 14, 2014 letter advising Bonner

that the Board was withdrawingshpetition for penalty reliefld.  65. From that single
allegation, he names Kouza in 13 claims. itirty, Bonner names Afsari, Chandra and Tom i
claims concerning the Board’s alleged misharglbf his petition for pealty relief, but his
proposed complaint does not ragssingle allegation implicatindgpdse defendants in the Board
alleged misconduct in handling of his petitidBee, e.gid. 11 316-24 (false light invasion of
privacy claim). Finally, several of Bonneckims overlap without explanation, making it
difficult to discern each claim’s substance. Faaraple: his first claim alleges several defend
violated 42 U.S.C. § 1981 and 42 U.S.A.93 on grounds of “Raal Discrimination $ic|
Violation of Freedom of Speb¢Violation of Due Processsjf] and Violation of Equal
Protection under Articlé of the California Constitutioand under the First, Fourth and

Fourteenth Amendment dfie U.S. Constitution.ld. at 28. He then aliges in his second claim
17

S

ANts




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

that many of those same defendants viol&tdd81, alleging “Racidbiscrimination , §ic|

Violation of Free Speech, Right to Patitiaic], Due Process, and Violation of Equal Protection

under Article 1 of the California Constitutiondaonder the First, Fourth, and Fourteenth

Amendment of the U.S. Constitutionld. at 32. And with his thir@laim, he alleges that many

of those same defendants violated § 1983, alleging “Violation of Free Speech, Right to Patition

[sic], Due Process, and Violation of Equbtection under Article 1 of the California

Constitution and under the First, Fourth, and Fourteenth Amendment of the U.S. Constitutjon.”

Id. at 37. These claims involve similar, ovepapy factual allegationand it is unnecessarily
difficult to discern the basis for each clgimuch less distinguish between them.

In any third amended complaint, d®aed by this order, Bonner should consid

er

whether he intends to name each defendant indarh and whether he alleges sufficient factual

detail to support his claims as to each defahd&urther, to provide both the court and
defendants with fair notice of his claims, Bonskould consider organizing his claims based
the relevant transaction or occurtcerthat gives rise to each clairRailure to comply with Rule
may be grounds alone for dismiss&ee McHenry84 F.3d at 1179.

1. LOZANO’'S MOTION FOR SUMMARY JUDGMENT

Defendant Cathy L. Lozano is a former Board investigator. Prop. SAC { 8.
Throughout the 2007 to 2012 period, Lozano inemed Bonner and prepared investigative
reports that the Board relied on in filing its accusatidds{{ 33, 38, 43, 45, 58. In her report

Lozano allegedly included material fabricati@msl misrepresentatioadout Bonner to provide

the Board with a basis for revoking Bonner’s licers®l she instructed defendants Tom, Afsari

and Chandra to do the same in their repdds{{ 123, 271-72, 285, 297. Citing her Decemb
31, 2011 retirement and Bonner’s knowledgéef alleged misconduct, Lozano moves for
summary judgment on all claims against her.

A. LegalStandard

A court will grant summary judgment “if .. there is no genuine dispute as to a
material fact and the movant is entitled to juégitnas a matter of law.” Fed. R. Civ. P. 56(a).

The “threshold inquiry” is whether “there areyagenuine factual issudlsat properly can be
18
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resolved only by a finder of fact because thegy reasonably be resolved in favor of either
party.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986).

The moving party bears thatial burden of showing the slirict court “there is an
absence of evidence to suppibit nonmoving party’s caseCelotex Corp. v. Catretd77 U.S.

317, 325 (1986). Then the burden shifts to the nomamt to show “theres a genuine issue of

material fact . . . ."Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 585 (1986).

In carrying their burdens, bothgpi@s must “cit[e] to particular parts of materials in the
record .. .; or show [] that the materialkedido not establish the absence or presence of a
genuine dispute, or that adweerse party cannot produce admissible evidence to support the
Fed. R. Civ. P. 56(c)(1yee also Matsushit@75 U.S. at 586 (“[theaon-movant] must do more

than simply show that there is some metaphysicabt as to the materitdcts”). Also, “[o]nly

disputes over facts that might affect the outcainie suit under the governing law will proper

preclude the entry of summary judgmenfhderson477 U.S. at 247-48.

In deciding summary judgment, theuct draws all inferences and views all
evidence in the light most favorable to the non-movafatsushita 475 U.S. at 587-88. “Wher
the record taken as a whole abulot lead a rationaliér of fact to find for the [non-movant],
there is no ‘genuine issue for trial.1d. at 587 (quotindrirst Nat'l Bank of Ariz. v. Cities Serv.
Co, 391 U.S. 253, 289 (1968)).

B. DISCUSSION

Lozano presents the following undisputadts: (1) Lozano retired from the Boa
on December 31, 2011; (2) Lozano has not worked for the Board since retiring; and (3) on
about December 5 or 7, 2011, Bonner submitted a complaint to the Board concerning Loz
alleged misconduct and requesting dismiss#hefthen-pending accusation against him.
Statement of Undisputed Facts (SUF) 0. 15-1 §{ 1-3. Lozano provides a sworn
declaration attesting to the first two factszhao Decl., ECF No. 15-2 | 3, and requests judic

notice of Bonner's December 2011 letters ingrp of the third fact, Lozano RIN, ECF No. 16

19
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Ex. A-29 — A-35!! Bonner does not respond to Lozanosasate statement of undisputed fac
or introduce evidence tebut her argumentsSeeOpp’n.

In light of this unrebtted chronology of events, kano is entitled to summary
judgment on all claims except Bonmitseantitrust claims. As exgined above, Bonner’s 42 U.S.
88 1981, 1983 and 1985 claims arising fromNtezlical Board’s 2013 Decision and acts
preceding that decision are time-barred. FurtBenner’s state law claims for damages are
barred under California’s Government Claims Athe only claims that remain live, then, are
Bonner's state law claims seeking injunctivedeclaratory relief pertaining to the Board’s 201
Decision; claims arising from the Board amglaggents’ refusal to hear Bonner’s April 18, 2014
petition for penalty relief and eienge to revocation of his lice@, as well as refusal to timely
reinstate his petition; artus antitrust claims.

Because Lozano has not worked far Board since December 31, 2011, there
no basis for Bonner’s request tgan her from future misconduct or compel her to act in her
official capacity. Accordingly, Bonner’s staa@d federal law claims seeking injunctive or
declaratory relief are moot as to Lozargee, e.g.Prop. SAC 263 (Unruh Act claim seeking
injunctive relief to bar defendantfrom targeting [Bonner] or ber medical professionals of
color that challenge any false accusatitedf. . . . against Doctors of Coloryee also McNally
v. Univ. of Hawaij 780 F. Supp. 2d 1037, 1057 (D. Haw. 20@fanting summary judgment of|
official capacity claims seeking prospectivguimctive relief in favor of retired defendant
“because [she] is no longer employed [by the diééat]”). Further, although Bonner filed his
proposed second amended complaint after Loadtbher motion for snmary judgment and
was therefore aware of her arguments, he doesveot allege a single fact concerning Lozand
conduct after her December 2011 retiremerdtberwise implicating her in the alleged

mishandling of his petition for penalty reliekee, e.g.Prop. SAC 11 270-71 (alleging Lozano

11 ozano requests the court judicially notice #ame exhibits for which defendants requeste
judicial notice, with two additions: Lozano regi® judicial notice of two documents filed as
attachments to Bonner’'s December 31, 201Ripe for writ of administrative mandamus
challenging the administrative law judge’s ddraf Bonner’s requegor a continuanceSee
Lozano RJIN Ex. A. The court’s reasoning faarmging the defendantséquests for judicial
notice above applies with eddarce here. The court GRANTS Lozano’s unopposed reques

20
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engaged in fraudulent activityd]n or about 2007 through 20127k 1 61 (alleging Bonner filec
his petition for penalty relief on April 18, 2014). Thus, with nothing in Bonner’s operative G
proposed complaint alleging Lozano’s miscondudbaBonner’s petition fopenalty relief, much
less any evidence indicating Lozano was in any wweolved in handling tat petition, Lozano is
entitled to summary judgment fall claims arising from that alleged misconduct. This leave
only Bonner’s antitrust claims. Although Lozammtends the antitrust claims are time-barrec
she does not address when those claims accruedfzether tolling may apply, and therefore |
not shown she is entitled to summary judgmerthis respect. Lozano may renew her argumg
with necessary support in response to Bosrsecond amended complaint, if any.

Lozano’s motion for summary judgment is GRANTED as to all claims excep
Bonner’s antitrust claims.

V.  CONCLUSION

The court ORDERS as follows:

1. Defendants’ motion to dismiss altifral and state law claims as to
defendant Board is GRANTEM®iIthout leave to amend,;

2. Defendants’ motion to dismiss plaffis Fourteenth Amendment claim is
GRANTED as to all defendasmtvithout leave to amend;

3. Defendants’ motion to dismigaintiff's 8§ 1981, 1983 and 1985 claims
arising from the Board'’s investagjon and 2013 Desion is GRANTED
without leave to amend;

4, Defendants’ motion to dismiss plaffis state law claim seeking damage
for conduct arising from the 2013 Dsitn is GRANTED without leave tq
amend;

5. Defendant Lozano’s motion for summaundgment is GRANTED as to al
claims other than Bonnerantitrust claims; and

6. Bonner may file a second amendethptaint consistent with the findings

in this order within 21 days. Wheapplicable, defendants may renew g

21

-

U7

ny




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

argument not addressed in thisl@rin response to Bonner’s second
amended complaint, if any.
IT IS SO ORDERED.
DATED: September 30, 2018.

4

UNITED STATES DISTRICT JUDGE
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