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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ERNEST LINCOLN BONNER, JR., No. 2:17-cv-00445-KIM-DB
Plaintiff,
V. ORDER

MEDICAL BOARD OF CALIFORNIA, et
al.,

Defendants.

In his Second Amended Complaintajitiff Ernest Linoln Bonner alleges
additional facts to support his claim that investigation of his medicali@acevocation of his
medical license and post-revocation conduct bynbers of the Medical Board of California
violated federal and state lawBefendants move to partially dismiss plaintiff's Second Amer
Complaint. ECF No. 41. Plaiff filed an opposition, ECF Net3, and defendants filed a reply
ECF No. 45. The court took the matter under ssbion without a hearing. As explained belg
the court GRANTS the motion.

l. BACKGROUND

A. Factual Allegations

The court’s previous order analyzplaintiff's proposed second amended
complaint. SeePrev. Order, ECF No. 34, at 1. The operative Second Amended Complaint

largely repeats the factual allegations miiffi included in his proposed second amended
1
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complaint against the Medical Board of Calrfar (“Board”) and several of its members,
executives, and employeeSeeProp. Second Am. Compl.Rfop. SAC”), ECF No. 29-2;
Second Am. Compl. (“SAC”), ECF No. 35. Thkéwre, the court only briefly summarizes the
allegations here.

Plaintiff is a physician. SAC 1 6. Inshbecond Amended Complaint, plaintiff,
who is African—American, allegespattern of misconduend racial discrimination by the Boar
and nineteen named individuhigho work for the Board dating back to the 1988se generally
SAC. Plaintiff's allegations generallydas on two wrongs: the Board and its agents’
(1) wrongful investigation of pintiff, culminating in the Bard’'s 2013 decision to place him or
probation in lieu of revoking hisdense, and (2) refusal to consider or timely reinstate his Ag
18, 2014 petition for penalty relief and revocation of his licei@=ePrev. Order at 2—6.

B. Procedural History

The court’s previous ordelismissed portions of @intiff's first amended
complaint without leave to amend and grantednpiff leave to file an amended complaint
consistent with the court’s findingsld. at 21. First, the court disasied all of plaintiff's claims
against the Board and his Fourteenthelaiment claim without leave to amerld. Second, the
court dismissed plaintiff's 42 U.S.C. 88 1981, 1988 1985 claims, as well his state law clair
for damages, arising from the Board’s investign and 2013 decisionitliout leave to amend.
Id. Finally, the court granted summary judgmas requested by defendant Cathy Lozano, a

former Board employee, as to all claims other than plaintiff's antitrust cldamns.

! plaintiff also names 100 Doe defendants. As the court statecpievi®us order, if defendant
identities are unknown when the complaint is filed, plaintiffs reavepportunity through
discovery to identify themGillespie v. Civiletti 629 F.2d 637, 642 (9th Cir. 1980). But the
court will dismiss such unnamed defendantlistovery clearly wuld not uncover their
identities or if the complaint woulclearly be dismissed on other groundi$. The federal rules
also provide for dismissing unnamed defendardt tibsent good cause, are not served withit
ninety days of the complaint. Fed. R. Civ. P. 4(m).

2 In its previous order, the cdiat one point stated any subsefueomplaint would be plaintiff's
third amended complainSeePrev. Order at 18. This refemnto a third amended complaint
was in error.

-
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Plaintiff then filed his Second Amend€omplaint. ECF No. 35. Plaintiff
declined to pursue his previously pleaded claagainst the Board and now names only ninets
individual defendants, grouped as follows:
- Eleven Board Members: Dev GnanaDevDPM Denise Pines, Michael Bishop, M.D.,
Randy W. Hawkins, M.D., Howard R. Krau$8,D., Sharon Levine, M.D., Ronald H.
Lewis, M.D., Gerrie Schipske, R.N.P.DJ. Jamie Wright, Barbara Yaroslavskgnd
Felix C. Yip, M.D. (collectively, “Board defendants”);
- Board Executive Director Kimberly Kirchmeyer;
- Board investigator Cathy L. Lozano (retired);
- Board physician consultant Peter Tom, M.D.;
- Board expert witness Khosrow Afsari, M.D., and Smita Chandra, M.D.; and
- Board employees Paulette Romero and Cyndie Kouza.

SeeSAC 11 7-25.

Plaintiff now asserts fougen claims against defendsintHe brings his first
through fourth and eighth claims under®81, 1983 and 1985, alleging racial discrimination
retaliation, wrongful use of admastrative proceedings, deliberatalifference, civil conspiracy
and violations of the United S&st and California constitutionaghts to freedom of speech,

petition, due process and equal protectiwh.{{ 101-62, 191-200. Plaintiff's fifth through

3 0n July 23, 2019, during the pendency of this omtdefendants filed a Suggestion of Death i

compliance with Federal Rule of Civil Proced@5(a), notifying all paies of the death of
defendant Barbara Yaroslavsky. ECF No. 48. nafdhas not yet respwled. Under Rule 25(a
the action shall be dismissed as to the deceasedipannotion to substitute is not made withi
ninety days after the death is suggested on thededthe Rule “requires two affirmative steps
order to trigger the runng of the 90 day period.Barlow v. Groun¢g 39 F.3d 231, 233 (9th Cir.
1994). “First, a party must formally sugges tteath of the party upahe record. Second, the
suggesting party must serve other parties an@artysuccessors or representatives of the
deceased with a suggestion of death in the saamner as required for service of the motion t
substitute.” Id. (internal citations omitted). It is unaeto the court to what extent defendants
have complied with this procedyrand thus whether the ninety-day period has been triggere
However, Yaroslavsky’s death does not autooadlif terminate the court’s jurisdictioreed.

at 233-35. If no substitution is made in the reg@itime period under Rule 25, the court will
dismiss the remaining claims against Yaroslavdkythe interim, the court resolves the instan
motion to dismiss against all named aefants pending resolution of this issue.
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seventh and ninth through é¥fth claims allege varioustate law violationsld. 11 163—-90, 201-

39. Claims thirteen and fourteen allegj@erman Act and Clayton Act violationkl. 1 240—66.
Defendants now collectively move tasdhiss portions of the Second Amended

Complaint. ECF No. 41.

Il. LEGAL STANDARD

Under Rule 12(b)(6) of the Federal RulegCofil Procedure, a party may move {o

dismiss a complaint for “failure to state a olaipon which relief can be granted.” Fed. R. Ciy.

P. 12(b)(6). The motion may be granted only & tomplaint “lacks a cognizable legal theory
sufficient facts to support@gnizable legal theory.Hartmann v. Cal. Dep’t of Corr. & Rehab
707 F.3d 1114, 1122 (9th Cir. 2013) (imtak quotations omitted) (quotigendiondo v.
Centinela Hosp. Med. Cir521 F.3d 1097, 1104 (9th Cir. 2008)).

Although a complaint need contain only ‘fzost and plain statement of the clain
showing that the pleader is entitled to relief,dFR. Civ. P. 8(a)(2), in order to survive a motic
to dismiss, this short and plain statement “must contain sufficient fawaitdr . . . to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotir
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). A complaint must include something
more than “an unadorned, the-defendant-unlawfully-harmed-me accusation” or “labels an
conclusions’ or ‘a formulaic recitation dfe elements of a cause of actionld’ (quoting
Twombly 550 U.S. at 555). Determining whether a complaint will survive a motion to dism
for failure to state a claim is a “context-spectsk that requires theviewing court to draw on
its judicial experience and common senskl’at 679.

In making this context-specific evaluatidhis court must cortigie the complaint
in the light most favorable to the plaiifitand accept its factual allegations as tréeickson v.
Pardus 551 U.S. 89, 93-94 (2007) (citifgvombly 550 U.S. at 555-56). This rule does not
apply to “a legal conclusioroached as a factual allegatiofywombly 550 U.S. at 555 (quoting
Papasan v. Allain478 U.S. 265, 286 (1986)), “allegatidhat contradict matters properly
subject to judicial notice,Sprewell v. Golden State Warrigi266 F.3d 979, 988 (9th Cir. 2001

opinion amended on denial of reh2j75 F.3d 1187 (9th Cir. 2001), wraterial attached to or
4
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incorporated by reference into the complase id. A court’s consideration of documents
attached to a complaint, documents incorporated by reference in the complaint, or matterg of
judicial notice will not convert a motion to dismiss into a motion for summary judgiméntted
States v. Ritchje842 F.3d 903, 907-08 (9th Cir. 200Bgrks Sch. of Bus., Inc. v. Symington
51 F.3d 1480, 1484 (9th Cir. 1995j; Van Buskirk v. Cable News Network, |84 F.3d 977,
980 (9th Cir. 2002) (even though court magk beyond pleadings on motion to dismiss,
generally court is limited to face tife complaint on 12(b)(6) motion).
1. DISCUSSION

Defendants make nine arguments for disnhigbplaintiff's claims in part or in
whole against various defendants based on thigcapfe statute of limitations, federal and state
immunities, plaintiff's failure to state a claifor relief or the pleading of claims already
dismissed in the court’s previoosder. Mot., ECF No. 41, at 122The court addresses each of
these arguments below.

A. California Government Claims Act Presentation

Defendants move to dismiss the state laanas pleaded in plaintiff's intentional
and negligent interference, unfair competitionyinAct, intentional infliction of emotional
distress and fraud claims, arguingsk causes of action arise frolaims and legal theories not
fairly reflected in plaintiff's Jly 14, 2016 Government Claim Fornid. at 28. Plaintiff asserts
the court already considered this matter ipprevious order and determined his claim form

sufficiently reflected all of plaitiff's claims except those parhing to the Board’s 2013 decisign

4 Defendants request the court judicially notice seventeen documents, all of which are matters o

public record and are incorporated by referenqaamtiff's complaint. Defs.” RIN Exs. A-Q,
ECF Nos. 42-1, 42-2. The court GRANTS the unoppagquest as to each document cited in
this order. See Sams v. Yahoo! In¢13 F.3d 1175, 1179 (9th Cir. 2013) (incorporation by
reference doctrine permits court to “consider daoents that were not phgally attached to the
complaint where the documents’ authenticitpas contested, and the plaintiff’s complaint
necessarily relies on them” (citihgee v. City of Los Angele®50 F.3d 668, 688—89 (9th Cir.
2001),overruled on other grounds by Galbraith v. County of Santa C@0@ F.3d 1119, 1125~
26 (9th Cir. 2002)).

S Citations to the parties’ briefefer to the ECF page numbers, tiw briefs’ internal pagination.
Citations to defendants’ exhibjisowever, refer to the exhtmumbering assigned by defendants.

5
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and defendants’ related activityeceding that decisiorSeeOpp’n, ECF No. 43, at 7-8. In
reply, defendants argue the court’s previous didiees not discuss or ruten whether Plaintiff's
state law causes of action arising from his factuagiations in the periodfter the 2013
Decision, particularly after December 4, 2014, ardyfaaflected in his Government Claim Form
in compliance with California law.” ReplECF No. 45, at 4-5 (emphasis in original).
Therefore, according to defendsnthe court did not determine ather these causes of action are
fairly reflected in plaintiff's claim form.See id.

Before filing a state law action against a public entity or its employees, the
California Government Claims Act requires a ptdf to timely present an administrative claim
for damages to the relevant public entityagtordance with California Government Code
section 910. Cal. Gov't Code § 945séealso State v. Superior Cou32 Cal. 4th 1234, 1240
(2004) (“[T]he filing of a claim for damages .is.a condition precedent to plaintiff's maintaining

an action against [a public entity] defendant .”) (internal quotations omitted) (quoting

Williams v. Horvath 16 Cal. 3d 834, 842 (1976)). Under section 910, a claim form must ing¢lude

174

“[t]he date, place and other circurastes of the occurrence or tsantion which gave rise to the
claim asserted” and provide “[a] general descriptibthe . . . injury, damage or loss incurred $0

far as it may be known at the time of presentatibtie claim.” Cal. Gov’'t Code 8§ 910(c)—(d).

Because “[t]he purpose of these statutes is ‘to provide the public entity suffigient

information to enable it to adequately investigagems and to settle thent appropriate, without

the expense of litigation,” a claim form need not specify every act or omission that allegedly
caused the injuryStockett v. Ass’n of Cal. Water Agencies Joint Powers Ins., AdtiCal. 4th
441, 446 (2004) (quotinGity of San Jose v. Superior Cout® Cal. 3d 447, 455 (1974),
superseded by statute on other groyri@isl. Gov't Code § 905.1). # plaintiff ultimately files a
complaint against the public entity, howeVihe facts underlying each cause of action in the
complaint must have been fairly reflected in a timely claihd.”at 447 (citingNelson v. State
139 Cal. App. 3d 72, 79 (1982)). In addition, “[i]p&intiff relies on more than one theory of

recovery against the state, eacse of action must have been reflected in a timely claim.”

Nelson 139 Cal. App. 3d at 79. Courts have gelhetmarred complaints when there is a
6
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“complete shift in allegations, ually involving an effort to prerse civil liability on acts or
omissions committed at different times or by diffenpatsons than those described in the clai
Stockett34 Cal. 4th at 447 (interhquotations omitted) (quotinBlair v. Superior Court

218 Cal. App. 3d 221, 226 (1990)). Nonetheless,cgamhplaint’s fuller exposition of the factue
basis beyond that given in the claim [form] is fad&l, so long as the complaint is not based o
an ‘entirely different set of facts.’1d. (quotingStevenson v. S.F. Housing Au@4 Cal. App.
4th 269, 278 (1994)kee also id(“Where the complaint merelyaorates or adds further deta

to a claim, but is predicated ¢ime same fundamental actiondaitures to act by the defendants

courts have generally found the claim fairly eefis the facts pled e complaint.” (citing/Vhite
v. Superior Court225 Cal. App. 3d 1505, 1510-11 (1990))).
1. The Court’s Prior Order

In its previous order, the court sumnzad the information in plaintiff's claim

form, Defs.” Ex. P (“Claim Form”), ECF No. 42-1, as follows:

In his July 14, 2016 claim fornBonner identifies the “date
of the incident” givingise to his claim as December 4, 2014 through
January 18, 2016.'SeeClaim Form at 2. He explains he seeks $25
million for “Loss of income, investment opportunity, loss of
employment, business opporttynimarital relationship.” Id. He
also states his claim is against the “Medical Board of California,”
without listing any individual defendant.ld.; seeCal. Gov't Code
8 910(e) (requiring claimant to ingde “[t}he nhame or names of the
public employee or employees causihg injury, damage, or loss, if
known”). When prompted to “[gplain the circumstances that led
to the damage or injury,” Bonnarites only “Wrongful Revocation
of Medical License # A30477.” ClaiForm at 3. When asked “why
[he] believe[s] the state is respdris for the damage or injury,”
Bonner wrote, “The California M#hcal Board, [sic] wrongfully
revoked my medical licenseld. Bonner also adiched to the claim
form the state court’'s FebruaB7, 2015 minute order staying the
Board’s revocation of Bonner'sckense and briefly describing his
probation requirements and pgetn for penalty relief.ld. at 5-6.

Prev. Order, ECF No. 34, at 14-15 (altenas in original)(footnote omitted).

Based on the above, the court concluded: “Because [plaintiff's] claim form
notified the government of acts arising only fridecember 4, 2014[, the date plaintiff alleges
his license was revoked following the Board’s refusalonsider his petition for penalty relief,]

through January 18, 2016,’ his state law claisekeng damages and arising from the Board’s
7
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2013 Decision are barred herdd. at 15. The court explainede Board’s “2013 Decision and
acts leading up to that decisiare based on an ‘entirely differteset of facts’ than those

[plaintiff] provided in his claim form.”ld. The court also noted “the form was untimely as to

Board’'s 2013 Decision becausddiptiff] filed his claim formon July 13, 2016, well outside the

one-year limitations period.Td. at 16. Therefore, the cdigranted defendants’ motion to
dismiss plaintiff's state law clais for damages without leaveamend “insofar as those claims
pertain to the 2013 Decision and defendargkited activity preceding that decisiorid.

The court’s previous ordénus did not analyze or determine whether plaintiff's
claim form fairly reflects statlaw causes of action arising frams factual allegations arising
during the period after the Boasd®2013 decision, as pleadede Second Amended Complain

2. Plaintiff's Claim Form

As summarized in the court’s previous order, plaintiffly Jut, 2016 claim form
provides sparse details about the circumstancpkimitiff’'s claim. Plantiff identifies the “date
of the incident” giving rise to his claim é8ecember 4, 2014 through January 18, 2016.” Cle
Form at 2. He then explains he seeks $25anilfor “[lJoss of income, investment opportunity
loss of employment, business opportunity, marital relationshg.”He also states his claim is
against the “Medical Board of California” bdbes not list anyndividual defendantld. When
prompted to “[e]xplain the circumstances that led to the damage oy, irplaintiff states only
“Wrongful Revocation of Mdical License, # A30477.1d. at 3. To explain “why [he] believe[s
the state is responsible for the damage or injylgintiff wrote, “The California Medical Board
[sic] wrongfully revoked mymedical license.”ld. Plaintiff also attached to the claim form the
state court’s February 27, 2015 minute order staying the Boaxdisaton of plaintiff's license

and briefly describing his pbation requirements and gih for penalty relief.Id. at 5-6°

® Plaintiff does not expressly stdte attached this minute orderttis claim form, but he filed the
claim form and the minute ordertiis court as aingle documentSeeECF No. 42-2. Further,
plaintiff checked a box on the claim form indting he had “[a]ttach[ed] copies of any
documentation that supports [his] claimd. at 2. The court assumes for purposes of the pre
motion that the minute order was atiad to plaintiff's claim form.

8
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The general and vague allegaus in plaintiff's claim forndo not fairly reflect the

theories of recovery pleaded in plaintif§tgate law causes of aati in the Second Amended

Complaint. While plaintiff’'s claim form maleethe bare allegation the Board wrongfully revoked

his medical license and caugddintiff loss of income, as leas employment, business and

investment opportunity, the claim form does notgdlany specific wrongful interfering or unfa

conduct by defendants that would put the Board dire@of plaintiff's intentional or negligent

interference or unfair competition claims. Furthesither the claim form nor the attached minute

order mentions any acts by defendants of ratisarimination or fraud, or any intentional or

reckless conduct designed to inflehotional distress, as alleged in plaintiff's tenth, eleventhjand

twelfth causes of action. Plaifits claim form also makes no m&on of any emotional distresd

and seeks no damages for emotional harm ageallm plaintiff's eleventh cause of action.

Therefore, nothing in the claim form alerted Bward or defendants of the theories of recovery

plaintiff now pursues in this actiorSee Derby v. City of Pittsburfylo. 16-CV-05469-SI,

2017 WL 713322, at *9-10 (N.D. Cal. Feb. 23, 201W9r(ussing plaintiff's fraud and negligent
misrepresentation claims without leave toeguch because neither claim form nor attached
documents “mention or discuss the allegedlydtdent or negligent misrepresentations that
plaintiff alleges”);Gong v. City of Rosemea2l6 Cal. App. 4th 363, 377 (2014) (holding
substantial compliance exceptioruanot save plainti's claim when her claim forms included
“no reference whatsoever” to defendant’s allegeditious acts and did not indicate damages
sought for those acts).

Moreover, rather than elaborating on thet$ in his claim form, plaintiff attempts

\° £

in the Second Amended Complaint to support tasws by injecting facts made of whole cloth|.

Neither the claim form nor the attached minute pptevide a singlsubstantive reference to the

fundamental facts underlying theatlenged causes of action iretBecond Amended Complain
namely, the Board'’s allegedly frdulent investigations and a@ations against plaintiff, its
refusal to allow plaintiff to review his centrfdk, the allegedly unlawfiyrocess leading to the
revocation of plaintiff’'s medicdicense, the Board’s publication tife revocation in the Nationa

Practitioner Data Bank and on the Internet, its faibureefusal to consider plaintiff's petition foy
9
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penalty relief and its defiance afcourt order to reinstate thatigien and notify Medi-Cal of the
wrongful revocation oplaintiff’s license. SeeSAC |1 45, 50, 57-58, 62—-66, 69-70, 73-76, 1
173, 205, 212, 218, 226, 232-37. Plaintiff's claim form thus offered the Board no informat
upon which to investigate plaintiff's claim€&f. Stockeft34 Cal. 4th at 448-49 (holding
plaintiff's claim form fairlyreflected his wrongful terminain claim against public agency
because form stated date and plathis termination, identifieghdividual officers he believed
responsible, factual circumstanadshis termination and assedtagency violated California
public policy by terminating him for supporting an employee’s sexual harassment complair
against agency'’s insurance broker).

3. Conclusion

Plaintiff’'s 2016 claim form does not fairhgflect each theory of recovery or the
facts underlying the state law causes of actidmsrSecond Amended Complaint. Accordingly
the court GRANTS defendants’ motion to dismissnglffs state law claims for failure to comp
with California Governmet Code section 945.4.

B. Claims Against Board Defendants

Defendants further argue the court shoukdrdss plaintiff's federal claims again
the Board defendants because they are entitled to absolute immunity under federal law. N
at 21. Defendants assert the Bbdefendants are immune from liletly for plaintiff's state law
claims under California law, regdeds of whether those claims &a@ly reflected in plaintiff's
claim form. Id. at 24. Plaintiff argues immunity undedggal and state law de@ot apply to the
Board defendants’ actions. Opp’n at 4-6.

1. Federal Absolute Immunity

The Board defendants argue they are absolutely immune from liability for
plaintiff's federal claims. Mot. at 21. “Abagke immunity is generallgccorded to judges and
prosecutors functioning in theofficial capacities.”Olsen v. Idaho State Bd. of Med63 F.3d
916, 922 (9th Cir. 2004) (citin§tump v. Sparkmand35 U.S. 349, 364 (1978mbler v.
Pachtman424 U.S. 409, 430-31 (1976)). Federal absolute immunity may also extend to 9

officials not traditionally regarded as judgesoosecutors if the officials perform judicial,
10

64,

on

nits

/lot.

tate




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

prosecutorial, quasi-judicial guasi-prosecutorial function8utz v. Economqu}38 U.S. 478,
513-17 (1978)Mishler v. Clift 191 F.3d 998, 1002 (9th Cir. 1999). Courts employ a functignal
approach to determine whether an official istegdito absolute immunity, assessing “whether|the
actions taken by the official afeinctionally comparable’ to thaif a judge or a prosecutor.”
Olsen 363 F.3d at 923 (citinButz 438 U.S. at 513). In makirtis determination, the court
examines the “nature of the function performed,thetidentity of the aor who performed it.”
Mishler, 191 F.3d at 1002 (internal quotations omitted) (qudBingkley v. Fitzsimmons
509 U.S. 259, 269 (1993)).

The Supreme Court has identified six nonesisle factors “as characteristic of the

judicial process” for courts to considerdatermining whether to grant absolute immunity:

(a) the need to assure that the individual can perform his functions
without harassment or intimidatio(ly) the presence of safeguards
that reduce the neefdr private damages actions as a means of
controlling unconstitutional conduc(g) insulation from political
influence; (d) the importance ofgmedent; (e) the adversary nature
of the process; and) the correctabilityof error on appeal.

Cleavinger v. Saxned74 U.S. 193, 202 (1985) (citigutz 438 U.S. at 512). If the court
determines thedButzfactors warrant the application of absolute immunity, the court then
analyzes whether the specific acti@igssue “are judiail or closely associated with the judicial
process.”Mishler, 191 F.3d at 1007 (citinBuckley 509 U.S. at 273). Only acts closely
associated with the judicial process, not adnmaiste or ministerial acts, are entitled to absolyte
immunity. Id. at 1008-09 (acts occurring during didicipry hearing process entitled to
immunity, but administrative adf corresponding with anothsetate medical board was not);
Olsen 363 F.3d at 928 (“procedural steps involvethia eventual decision denying [plaintiff] her
license reinstatement” were entitled to immynitut issuance of a billing statement was not).

a. Application of Absolute Immuity to California Medical Board

The first part of the absolute immunayalysis requires the court to determine
whether the California Medical Bod and its members functionansufficiently judicial or
prosecutorial capacity to warrant thgplication of absolute immunitySee Olsen363 F.3d

at 924. Twice the Ninth Circuit has hdathte medical boards and their members “are
11
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functionally comparable to judgeand prosecutors” and thus “@&mtitled to absolute immunity
for their quasi-judicial acts.Mishler, 191 F.3d at 1007 (Nevad&)|sen 363 F.3d at 925-26
(Idaho). Additionally, several district courts have concludediitefactors weigh in favor of
applying absolute immunity to the CalifoanMedical Board’s quagudicial and quasi-
prosecutorial actsMir v. Kirchmeyer No. 12-CV-2340-GPC-DHB2016 WL 2745338, at *12
(S.D. Cal. May 11, 2016aff'd sub nom.Mir v. Levine 745 F. App’x 726 (9th Cir. 20183ert.
denied No. 18-1403, 2019 WL 2028065 (U.S. June 24, 20#8)y. Deck No. SACV 12-1629-
RGK (SH), 2013 WL 4857673, at 41(C.D. Cal. Sept. 11, 2013)ff'd, 676 F. App’x 707 (9th

Cir. 2017);Chung v. JohnstoriNo. C 09-02615 MHP, 2009 WL 3400658, at *4 (N.D. Cal. Oqt.

20, 2009)aff'd, 441 F. App’x 536 (9th Cir. 201135prague v. Med. Bd. of CaNo. 07-CV-
1561-JLS (LSP), 2009 WL 10698417, at *5 (S.D. Cal. Mar. 30, 2@0®J, 402 F. App’'x 275

(9th Cir. 2010);Yoonessi v. Albany Med. GtB52 F. Supp. 2d 1096, 1100-02 (C.D. Cal. 2005

The court agrees with the analysis of thes#ridi court decisioneegarding the California
Medical Board’s quasi-judicialral quasi-prosecutorialctions and finds no need to repeat the
analysis here. As relevant here, “the Mebd@ard functions in a sufficiently judicial and
prosecutorial capacity to entitle membarsl officers to absolute immunityKirchmeyer

2016 WL 2745338, at *13.

b. Scope of Immunity

Finding absolute immunity applies to thedd’s actions does nend the inquiry.
See Mishler191 F.3d at 1007. The court must next determine which, if any, of the Board’s
alleged acts “are not sufficiently connected torthedicial functions tavarrant the shield of
absolute immunity.”Olsen 363 F.3d at 926. “[T]he protectiongabsolute immunity reach onl
those actions that are judicial or closagsociated with th@idicial process.”Mishler, 191 F.3d
at 1007. InMishler, the Ninth Circuit found acts conitted during a disciplinary hearing
process, including “investigatingharges, initiating charges, ighing evidence, making factual

determinations, determining sancts) and issuing written decisighfall within the scope of

absolute immunity.Id. at 1004, 1008. I®@Isen the Ninth Circuit elaborated on its explanation i
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Mishler, adding that acts “intimately connected” toaBd members’ adjudicatory role in licensi
physicians are likewise entitle¢o absolute immunityOlsen 363 F.3d at 928.

In contrast, ministerial acenjoy no such protectiorMishler, 191 F.3d at 1008.
For example, iMishler, the Ninth Circuit refused to appabsolute immunity to a Nevada

Medical Board member’s failure to respond to inquiries from another state medical labard.

ng

TheMishler court explained that such an act, or failir@ct, was not closely associated with the

judicial process but ratheoustituted “an administrative function entailing examination of
records and sending of correspondendd.” Following the same reasoning, fB&sencourt
refused to apply absolute immunity to actg@ieing to the Idaho Medical Board’s billing
practices.Olsen 363 F.3d at 929. The court must determine, therefore, whether absolute
immunity reaches the acts complainednoplaintiff's Second Amended Complaint.

Here, plaintiff's allegations against the Board defendants involve actions clog
related to the defendants’ quasdicial or quasi-prosecutorifinctions. Plaintiff's claims
against the Board defendantshe Second Amended Complaint stem from two principal alle
acts: (1) the filing of a petitioto revoke plaintiff's probationral to revoke plaintiff's medical
license, and (2) the refusal to consider pl#ia petition for penaltyrelief under California
Business & Professions Code section 238&eSAC 1 58, 62-63, 65-70, 73-75, 80, 90, 10(
107, 121, 126, 132, 149, 154, 192, 242, 252, 259, 262. These principal alleged acts, “unli
responding to general inquiries or maintainoitjng procedures, cannot be classified as
ministerial or administrative in natureYoonessi352 F. Supp. 2d at 1103 (finding plaintiff's
allegations that Board members committa@titiulent acts in connection with revoking
Plaintiff's [medical] license” wee prosecutorial in natureyee also, e.gKirchmeyer 2016 WL
2745338, at *14 (finding plaintiff'sleegations that Board members ngecurrently enforcing” ar
“lllegal” decision placing plaitiff on probation and neoked plaintiff's medical license for not
completing the “illegal probation” involved actionsely related to their roles in the quasi-
judicial or quasi-prosecutorial procesRegad v. HaleyNo. 3:12-CV-02021-MO, 2013 WL
1562938, at *9 (D. Or. Apr. 10, 2013) (finding all mieers of Oregon Medical Board entitled t

absolute immunity on “claims arising outtbe members’ participation in the Board’s
13
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disciplinary efforts”),aff'd, 650 F. App’x 492 (9th Cir. 2016Manzur v. MontoyaNo. 2:07-CV-
00603-JCM-GWF, 2008 WL 1836957, at *5 (D.\Népr. 24, 2008) (finding plaintiff's
allegations that members of Nevada Medical Board “illegally revoked his medical license”
continue to “take” his medicaldense involved only actions clogeklated to their roles in a
guasi—judicial or quasifpsecutorial processaff'd, 337 F. App’x 692 (9th Cir. 2009).

Plaintiff nonetheless argues he has aliefyaultiple ministerial acts” by the Boar
defendants falling outside the scope of absafataunity. Opp’n at 5. Tése claimed ministeria
acts include: (1) relying upon falsnvestigative reports asetlbasis to revoke plaintiff's
probation and revoke his medical license,rétjising to enforce the Medical Practice Act

(“MPA”) as it relates to the consideration of pitif's petition for penaltyrelief, (3) withdrawing

plaintiff's petition for penalty rigef, (4) failing to notify Medi-Gl about the wrongful revocation

of plaintiff's license and refusg to request Medi-Cal to restate his provider status, and
(5) defying the superior countders requiring the Board defemtdisito reinstate plaintiff's
petition for penalty reliend notify Medi-Cal.ld. at 5-6. Plaintiff also claims the Board

defendants filed false investigative reports agdim used as the basis for formal accusation

id. at 5, but the Second Amended Complaintgaieonly defendants Afsari, Chandra, Tom angd

Lozano prepared these false repaeeSAC 11 35-37, 45, 57-58. The court does not consi
these allegations regarding the preparatiofalske reports, contaidan the immediately
preceding citation, in determining whether Beard defendants are entitled to absolute
immunity.

Plaintiff's allegations that the Boadfendants relied on false investigative
reports, refused to consider piaif's petition for penalty relig withdrew that petition and
refused to follow the superior court’s ordersralate to the Board defendants’ ultimate decisic
to revoke plaintiff's medicdicense and not consider tpstition for penalty reliefSee, e.g.
Olsen 363 F.3d at 928 (holding “Board’s decision thold a further hearing,” and “denial of
[plaintiff’'s] motion for reconsideration were daprocedural steps inke@d in the eventual
decision denying [plaintiff] helicense reinstatement’iKirchmeyer 2016 WL 2745338, at *3,

*14 (finding Board members’ alleged enforaemb of “illegal” decision placing plaintiff on
14
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probation despite superior court order stgyenforcement of, and later vacating certain
conditions of, that probation wasely related to their roles the quasi-judicial or quasi-
prosecutorial process and ¢ledl to absolute immunity)Yoonessi352 F. Supp. 2d at 1103
(Board members’ alleged reliance upon fraudulent statements about plaintiff in connection
revoking plaintiff's medical licensdirectly related to revocatn decision, thus falling within
scope of absolute immunity). Here, the actiadures to act that plaintiff alleges “are
inextricably intertwined with fie Board defendants’] statutorigsigned adjudicative functions
and are entitled to the protemts of absolute immunity.Olsen 363 F.3d at 928.

Further, the Board defendantdleged failure to notify Mdi-Cal of the status of
plaintiff's license or to requestiedi-Cal reinstate plaintiff's proder status also falls within the
scope of absolute immunity. Plaintiff alleges Bueard defendants failed to take these actions
defiance of the superior courtdars regarding plaintiff's peaion for writ of administrative
mandate and application to stay the Bigdecision revoking his medical licensgeeSAC
19 73—74. Thus, the Board defendants’ failunediafy Medi-Cal or regast reinstatement of
plaintiff's license also were procedural egposely related to the Board’s quasi-judicial
disciplinary and licensing actions against piiffitand are protected by absolute immunity.

The alleged acts by the Board defendamtis fall within the scope of protection
offered by absolute immunity. Accordinglygtisourt GRANTS defendants’ motion to dismiss
plaintiff's 8§ 1981, 1983 and 1985 and antitrcisims against the Board defendants.

2. State Immunity

Defendants also assert the Board defendants are imnmuméidibility in the face
of plaintiff's state law claims arising from theveation of plaintiff's melical license and relate
acts. SeeMot. at 24. While the court has already doded plaintiff's sta¢ law claims are not
fairly reflected in his Government Claim Formfiitds the Board defendandse also entitled to
state law immunity for their alleged acts.

Under California Government Codecsion 821.2, public employees are not
“liable for an injury caused by [their] issuandenial, suspension or resation of, or by [their]

failure or refusal to issue, deny, suspendesoke” a license when they have statutorily
15
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authorized discretion to issue, deny, susperrd\wke a license. Whildis immunity applies

only to discretionary, as oppas to ministerial, actsee Morris v. County of Marjri8 Cal. 3d
901, 911-15 (1977yisapproved of on other grounds@aldwell v. Montoyal0 Cal. 4th 972,
987 n.8 (1995), it covers not only ultimate licensiegidions but also therftegral parts of the
process” leading to those decisioBagel v. McCloskey2 Cal. App, 3d 870, 881 (1979).

Here, the Board defendants qualify tbe immunity afforded by section 821.2.
The Board is a public entity: a licensing, regulatory and disciplinary board within the Depa
of Consumer Affairs, an agencoy the State of CaliforniaSeeCal. Gov't Code § 811.2; Cal.
Bus. & Prof. Code 88 100, 101(b), 2001, 2001.1.s8ing as members and officers of the
Board, the Board defendants qualify as pubimployees. Cal. Gov't Code 88§ 810.2, 811.4
(public employee “includes an officer, . . . employaeservant [of the public entity], whether g
not compensated”). The Board has statutotfia@ity to suspend, revoka otherwise limit a
medical license SeeCal. Bus. & Prof. Code 88 2004, 2280seq Therefore, the Board
defendants are immune from liability arising from their revocation of plaintiff's medical lice
or their decision not to considbis petition for penalty relief.

Plaintiff nonetheless asselisensing immunity does not ply to ministerial acts
by the Board defendants alleged in the Secondnle@ Complaint. Opp’n at 5. To support tf
assertion, plaintiff relies on the same fivegnted ministerial acts he cites to oppose the
application of federal absolute immunitid. at 5-6. As explainedbove, the acts to which
plaintiff points relate closelto the Board defendants’ rolesa quasi-judicial or quasi-
prosecutorial process.

Given that, for purposes of section 82Irfiriunity, these acts aiategral steps in
the Board defendants’ decisionsr&wvoke plaintiff's medical licensand not consider his petitio
for penalty relief, the court GRNTS defendants’ motion to disss plaintiff's state law claims
against the Board defendants.

C. Claims Against Defendants Dr. Afsabir. Chandra, Dr. Tom and Romero

Defendants also argue the applicableusést of limitations bar plaintiff's 8§ 1981

and 1985 and state law claims agdidefendants Afsari, Chandnmadalom, as well as plaintiff's
16
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8 1985 claim against defendant Romero. Mol&tl8. Specifically, defendants contend the
court already dismissed plaintiff's 8§ 1981, 1988 4985 claims and state law claims without
leave to amend in its previous order, insofathase claims arose from the Board’s 2013 deci
and actions leading up to thatc@i@on, as barred by the apgable statutes of limitationdd.

at 16. Defendants also assedipliff has now alleged only twiacts relating to these defendar
that do no not arise from the 2013 decision orteelactions, and neithef these alleged acts
occurred after the 2013 decisionetéfore, plaintiff has not timelglleged these causes of actic
against Afsari, Chandr Tom and Romerald. at 17-18. Plaintiff argues these claims are tim
Opp'n at 2.

“When a motion to dismiss is based on tiening of the statetof limitations, it
can be granted only if the assens of the complaint, read withe required liberality, would no
permit the plaintiff to prove #it the statute was tolledJablon v. Dean Witter & Cp614 F.2d
677, 682 (9th Cir. 1980) (citingeone v. Aetna Cas. & Sur. C699 F.2d 566 (3d Cir. 1979)).
The limitations period begins to run “when the ptdf knows or has reasdon know of the injury
which is the basisef the action.” Maldonado v. Harris370 F.3d 945, 955 (9th Cir. 2004)
(internal quotations omitted) (quotikgox v. Davis260 F.3d 1009, 1013 (9th Cir. 2001)).
Generally, “a statute of limitations perigdtriggered by the decision constituting the
discriminatory act and not by tlkensequences of that actVicCoy v. San Francis¢d4 F.3d
28, 30 (9th Cir. 1994) (citinDel. State Coll. v. Rick€49 U.S. 250, 257-58 (1980)). But that
decision must be sufficiently “final” ttrigger the statute of limitationdd. (citing Norco Const.,
Inc. v. King County801 F.2d 1143, 1145-46 (9th Cir. 1986)).

1. Federal Claims

In its previous order, the coududnd plaintiff's “88 1981, 1983 and 1985 claims
arising from the Board’s 2013 decision and awtipreceding the 2013 Decision are untimely.
Prev. Order at 12. Because 8§ 1981, 1983 and 1986tdmntain a statatof limitations, the
court applied California’s two-yeatatute of limitations for persohiajury actions to plaintiff's
federal claims.See Butler v. Nat'l Cmty. Renaissance of C&#6 F.3d 1191, 1198 (9th Cir.

2014) (when no federal limitations period exists, &ed courts ‘apply théorum state’s statute
17

5ion

n

ely.




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

of limitations for personal injurgctions™ and the forum statetolling provisions, except when
the forum state’s law is incongesit with federal law (quotinGanatella v. Van De Kamp
486 F.3d 1128, 1132 (9th Cir. 20079ge alsdCal. Code Civ. Proc. § 335.1 (providing two-year
statute of limitations for persohiajury actions). The coufbund plaintiff's federal claims
“accrued when the Board adopted its March 19, ZDddsion,” and plaintiff filed his suit after
the statutory period hadm. Prev. Order at 11-13.

Plaintiff, however, now argues his fedeclaims against defendants Afsari,

Chandra, Tom and Romero are timely becauséhébse defendants subjected him to a “hostil

[{2)

work environment” by engaging in a policy, pattern and practice of discrimination against h
and at least one discriminataagt occurred within the statuyotime limits; (2) the complained-of
acts by Afsari, Chandra, Tom aRdmero “continue to harm” plaintiff, and his claims against
them fall within the scope of the continuing \@bbns doctrine; and & “series of actions”
tolled the applicable atute of limitations on these claims. Opp’n at 2—4.

The court disagrees. Regarding pldfistihostile work environment argument,
because plaintiff has not alleged he was an “eyg®” of the Board within the meaning of Title
VII of the Civil Rights Act of 1964, 42 U.S.®&.2000e, he may not maintain a suit under the
theory of hostile work environmengee id8 2000e-2see als®olesbee v. County of Inyo
No. 1:13-CV-1548 AWI JLT, 2014 WL 3890680, at B.D. Cal. Aug. 7, 2014) (plaintiff could
not maintain hostile work environment suit whee Slas not an ‘employee’ within the meaning
of [Title VII]").

Plaintiff's continuing violaibns argument similarly lacks merit. The continuing
violations doctrine allows a a@intiff to bring suit based in peon events otherwise be time-
barred, so long as the plaintiff can show “a sevfe®lated acts, one or more of which falls
within the limitations period, athe maintenance of a discrimaitory system both before and
during the [limitations] period."Green v. L.A. Cty. Superintendent of S883 F.2d 1472, 1480
(9th Cir. 1989) (alteration in original) (internal quotations omitted) (qudfisgntino v. U.S.
Postal Sery.674 F.2d 56, 65 (D.C. Cir. 1982)). The alldgkscriminatory acts must be “relatged

closely enough to constitute a continuing violatiofd” at 1480-81 (internal quotations omitte()
18
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(quotingBruno v. W. Elec. Cp829 F.2d 957, 961 (10th Cir. 198@yerruled on other grounds
by Nat'l R.R. Passenger Corp. v. Morg&36 U.S. 101, 113 (2003yperseded in part on othe
grounds by statutd.ily Ledbetter Fair Pay Act 2009, Pub. L. No. 111-2, § 3, 123 Stat. 5
(2009)). The Supreme Court, hoveeyhas held “discrete discrimtogy acts are not actionable
time barred, even when they are relateddis alleged in timely filed chargesMorgan,

536 U.S. at 113. In its previous order, thisit held plaintiff coudl not state 88 1981 or 1985

claims arising from the Board’s 2013 decision emithe continuing violations doctrine becausé

“the Board’s 2013 decision and later alleged mishandling of [plasitipetition for penalty relie
are analytically ‘discrete’ wrongbat separately accrued ane aeparately actionable.” Prev.
Order at 13. Here, the only tortious acts bgakf, Chandra, Tom ariRlomero that plaintiff
alleges in his Second Amended Complaint refiatine Board’'s 2013 decision, not plaintiff's
petition for penalty relief.SeeSAC 11 35-36, 45, 50, 57-58. Téfere, the continuing
violations doctrine does napply to plaintiff's claimsagainst these defendants.

Finally, plaintiff's equitabé tolling argument cannot save his federal claims.
“Under California law, equitable tolling ‘reliev[es] plaintiff from the bar of a limitations statu
when, possessing several legal remedies hegnmably and in good faith, pursues one designs
lessen the extent of hisjuries or damage."Butler, 766 F.3d at 1204 (alteration in original)
(quotingAddison v. State21 Cal. 3d 313, 317 (1978)). Thusaim appropriate case, a plaintiff
might toll the statute of limitations for the tilspent pursuing a remedy in another forum befg
filing the claim in federal courtEquitable tolling requires: (1) tendants’ “timely notice” of the
original claim, (2) “lack of pgjudice to defendants in gatherieagdence” to defend against the
later claim, and (3) plaintiff's “good faith andasonable conduct” inlifag the later claim.
Guevara v. Ventura Cty. Cmty. Coll. Djskt69 Cal. App. 4th 167, 173 (2008) (quotidDgwns v.
Dep’t of Water & Power58 Cal. App. 4th 1093, 1100 (1997)).

Plaintiff argues three acts tolled the statat limitations with respect to his fede
claims against Afsari, Chandra, Tom and Romékpthe filing of his petition for a writ of
administrative mandamus on May 17, 2013, which pfamsserts tolled the statute of limitatio

at least until the California Supreme Court deriesdpetition on July 23, 2014; (2) the filing of
19
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another petition for a writ of administrative mandamus on January 5, 2015, which plaintiff
tolled the statute of limitations until the court’s ruling on September 25, 2015; and (3) the f
of his Government Claim Form against the Bban July 13, 2016, which plaintiff asserts tolle
the statute of limitations until Qaiber 2016 when plaintiff receivetbtice of the rgction of his
claim. Opp’n at 3—4. The court previouskated, without decidg, that plaintiff's 2013

mandamus petition equitably tolled his federairols at most until July 23, 2014, and did not

save them from the statute of limitations bBrev. Order at 13. Although plaintiff now asserts$

two additional acts tolled the statute of limitatipheth his 2015 petition and claim form relate
the Board's alleged failure or refusal to coesiglaintiff’'s 2014 petitiorfor penalty relief, not
the Board’s 2013 decisiorbeeDefs.” Ex. H (2015 Mandamus Petition”), ECF No. 42-1; Cla
Form. As explained above, plaintiff's 88 19&84d 1985 claims against Afsari, Chandra, Tom
and Romero stem only from the 2013 decision. Tleeethe filing of plaintiff's later, unrelatec
petition and claim form do not toll the statutdiofitations for plaintiff's federal claims against
these defendants.

The statute of limitations thus beg@naccrue on plaintiff's 88 1981 and 1985
claims against Afsari, Chandra, Tom and Rooren March 19, 2013, when the Board adopte
decision. Prev. Order at 11-12. At most, plistfiling of a petition for administrative
mandamus on May 17, 2013, equitably tolled these claims until July 23, 2014, when the
California Supreme Court denied his petitioneRP1Order at 13. Plaintiff filed this suit on
February 27, 2017, more than thidpe months later and nine mbsatafter the two-year statute

of limitations had run.SeeECF No. 1. Plaintiff has not denstrated viable hostile work

environment or continuing violatns theories of liability to otlmeise support his federal claims|.

Accordingly, the court GRANTS defendahiotion to dismiss plaintiff's 88 198
and 1985 causes of action as to defetslAfsari, Chandra, Tom and Romero.

2. State Claims

The court need not reach the merits deddants’ statute of limitations argumer

as to plaintiff's state law alms against defendants Afsari, Chandra and Tom because it has

already concluded plaintiff's Gowement Claim Form does not faingflect his state law claimg.
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The court nevertheless notes that several of ttlagas also appear tee barred by the relevant
statutes of limitationsSeeCal. Code Civ. Proc. § 335.1 (twegr statute of limitations for
negligence, intentional inflton of emotional distressid. 8§ 339 (two-year statute of limitations
for intentional and negligent interference clainid)8 338 (three-year statute of limitations for
fraud and Unruh Act claims); Cal. Bus. & Pr@ode § 17208 (four-year statute of limitations {
unfair competition claims).

D. Claims Against Defendant Lozano

Defendants argue the court should dismiss plaintiff’'s fourth through eighth causes

of action against defendant Lozano, allegind.881 and 1985 claims for deliberate indifferen
and civil conspiracy and state law claims iftentional and negligent interference and

negligence, as improperly pleaded. Mot. at D&fendants contend tloeurt already granted

Lozano summary judgment as to thekems in its previous ordeid.; seePrev. Order at 20-21.

In his opposition, plaintiff makes the vague ams$upported assertion that defendants “seek
dismissal on improper grounds related to causestidn against Defendant Lozano,” Opp’n a
but does not otherwise counterrespond to defendants’ argumdmat he improperly alleges
these claimg.

The court GRANTS defendants’ motiondsmiss plaintiff’'s fourth through
eighth causes of action against deferidazano without leave to amen8ee Walsh v. Nev.
Dep’t of Human Res471 F.3d 1033, 1037 (9th Cir. 2006) (citimgperial v. Suburban Hosp.
Ass’n, Inc, 37 F.3d 1026 (4th Cir. 1994) (finding plafhwho did not address issues raised in

defendant’s motion to dismiss “effectively abandibhés claim, and cannot raise it on appeal’).

E. Claims for Damages for Violations of California Constitution

Defendants argue the court should dismplamtiff’'s claims for damages arising

from alleged violations of Birights to free speech, petition.edorocess and equal protection

’ Plaintiff argues he has allagjéacts tolling the statutes tinitations on plaintiff's claims

against Lozano or otherwise defeats defendarggitst of limitations arguments. Opp’n at 3—4.

Defendants, however, do not make any statftéimitations arguments in their motion to
dismiss the claims against Lozar®eeReply at 3 n.1.
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under Article | of the Californi€onstitution as pleaded in his second claim because plaintiff
cannot obtain damages for theseg#le violations. Mot. at 25. &htiff responds to defendants
argument for dismissal of this portion otlsgecond claim only by making the unsupported an
vague assertion that defendants “seek dismmsahproper grounds relateo . . . lack of
applicability of articlel of the California Constitution.” Opp’n at 1.

California courts have held no privatght of action for danages exists under
Article 1, sections 2(a), 3(ar 7(a) of the California Constition, the provisions under which
plaintiff brings his claims.See, e.gDegrassi v. Cogk29 Cal. 4th 333, 335 (2002) (concluding
no cause of action for damages available for alleged violation of plaintiff’s right to free spe
under Atrticle I, section 2(a)Katzberg v. Regents of Univ. of C&9 Cal. 4th 300, 329 (2002)
(finding “no basis upon which to recognize a constital tort action” for damages to remedy
alleged violation of the plaintiff's right tdue process under Article |, section 7(&HC Fin.
Ltd. P’ship Two v. City of Sante#82 Cal. App. 4th 1169, 1184 (2018% modified on denial of
reh’g (Apr. 9, 2010) (“A plaintiff may not, as a mattafrlaw, recover damages for a violation ¢
[the right to petition for redrss of grievances under] até |, section 3(a).”).

The court GRANTS defendants’ motion teuliss plaintiff's state constitutional
claims for money damages as g#é in plaintiff's second claim.

F. Claims for Violation of First Amendment Right to Petition

Defendants argue plaintiff has failed to statclaim for violation of his right to
petition for redress of grievances under thstFAmendment of the 8. Constitution in the
second, third and fourth claims of the Second Amended Complaint. Mot. at 26. Defendar
assert plaintiff bases his First Amendment claamsiefendants’ alleged failure or refusal to
consider his petition for penaltglief, and “[w]hile California law may require [defendants] to
have considered Plaintiff's Petition ethunited States Constitution does nad’ at 27. As with
his damages claims under the California Gituson, plaintiff makes no argument refuting
defendants’ position other tharetkiague, unsupported assertioat thefendants “seek dismissa
on improper grounds related to . . . the sufficiencg ofaim for violation of the right to petition

under the First Amendment of the US [sic] Constitution.” Opp’'n at 1.
22
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The First Amendment guarantees “the tighthe people . . . to petition the
Government for a redress of grievances.” U.S. Const. amend. |. As defendants note, how
“the First Amendment does not impose any afftivgobligation on the government” to listen
respond to petitions raised by imiiual citizens, guarantee thatizens’ speech will be heard, ¢
require that every petition for redeesf grievances be successf@mith v. Ark. State Highway
Emps., Local 1315441 U.S. 463, 465 (1979) (per curiam). Plaintiff does not claim he couldg
petition the Board for relief; rathehne claims defendants violatbi$ right to petition by failing o
refusing to consider his pgon for penalty relief.See, e.g.SAC 11 121, 132, 154. Therefore,
because the Constitution does not require thergavent to consider plaintiff's petition and
provides no guarantee of the petition’s success¢thirt GRANTS defendants’ motion to dism
plaintiff's claims for violationof his First Amendment right teetition in his second, third and
fourth claims.

G. Claims for Violation of Fourth Amendment

1. Plaintiff's Effective Concession

Defendants assert plaintiff “has failemlplead any violation of his Fourth
Amendment rights under the U.S. Constitution” in his second, third or fourth claims becaus
has not alleged facts showing an unconstitutional searstizure. Mot. at 27. Plaintiff admits
“Defendant[s] may be correct as to the [FloyAalmendment,” but asserts he intended to brin
his claims under the Fifth Amendment instead efflourth Amendment. Opp’n at 9. Plaintiff
further moves for leave to further amend &testFifth Amendment claims instead of Fourth
Amendment claimsld. The court interprets plaintiff's geiest to amend as a concession of h
Fourth Amendment claimsSee Nastic v. County of San JoaqiNn. 2:11-CV-02521-JAM-
GGH, 2012 WL 1980944, at *4 (E.D. Cal. JunQ12) (dismissing plaintiffs’ § 1983 claim
when they did not respond to defendantguanents in their oppositicemd instead requested
leave to amend). Thereforeetbourt GRANTS defendants’ motiom dismiss plaintiff's Fourth

Amendment claims as alleged irstsiecond, third and fourth claims.
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2. Leave to Amend

Regarding plaintiff's request for leaveamend, Federal Rule of Civil Procedur
15(a)(2) states, “[t]he courheuld freely give leave [to amdipleadings] when justice so
requires,” and the Ninth Circuit has “stred$@ule 15’s policy of favoring amendmentéscon
Props. Inc. v. Mobil Oil C9.866 F.2d 1149, 1160 (9th Cir. 1989) (citibgD Programs, Ltd. v.
Leighton 833 F.2d 183, 186 (9th Cir. 198D)nited States v. WebB55 F.2d 977, 979 (9th Cir.
1981)). “In exercising its discrein [to grant or deny leave to anara court must be guided b
the underlying purpose of Rule 15e-acilitate decision on the merits rather than on the
pleadings or technicalities.'Leighton 833 F.2d at 186 (quotirngyebh 655 F.2d at 979).
However, “the liberality in granting leave &mnend is subject to several limitation®5con
Props, 866 F.2d at 1160 (citingeighton 833 F.2d at 186). “Leave need not be granted whe
the amendment of the complaint would catlmeeopposing party undue prejudice, is sought in
bad faith, constitutes an exercisdutility, or creates undue delayId. (citing Leighton
833 F.2d at 186). In addition, a court should loowkether the plaintiff has previously amenc
the complaint, as “the district court’s discretisrespecially broad ‘whe the court has already
given a plaintiff one or more opportities to amend [its] complaint.”ld. at 1161 (alteration in
original) (quotingLeighton 833 F.2d at 186 n.3).

Here, the court denies plaintiff's requést leave to amend to substitute Fifth
Amendment claims for his Fourth Amendment clair®$aintiff has alreadpleaded violations of
his Fourteenth Amendment duepess rights in his secondirthand fourth claims. SAC
19 116-162. Plaintiff's proposed amendmentd Gifth Amendment due process claims wol
thus be duplicative of his FourterAmendment due process clain®ee Smith v. City of
Fontang 818 F.2d 1411, 1424 (9th Cir. 1987) (“BecatiseFifth Amendment claim must rest
either on that Amendment’s due process clauses anplicit equal pragction clause, any Fifth
Amendment claim is merely duplicative of the Fourteenth Amendment claimgetyuled on
other grounds by Hodgers-Durgin v. de la V,id89 F.3d 1037 (9th Cir. 1999)urther, the Fifth

Amendment applies to state government defendamnt$, as defendants in this action, through
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Fourteenth AmendmenGee Ingraham v. Wrigh#30 U.S. 651, 672—73 (1977). Accordingly,
the court denies plaintiff leawe amend to add duplicative FifAmendment due process clainis.

V. CONCLUSION
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DATED: August 8, 20109.

For the foregoing reasons, the court orders as follows:

1. The court GRANTS defendants’ motitmdismiss plaintiff's state law
claims as to all defendants without leave to amend,;

2. The court GRANTS defendants’ motitmdismiss all federal claims
against the Medical Board defemtswithout leave to amend;

3. The court GRANTS defendants’ motiemdismiss plaintiff's 88 1981 ang
1985 claims against defendants Afsaria@tira, Tom and Rome without leave
to amend,

4, The court GRANTS defendants’ motitmdismiss all claims against
defendant Lozano, other than plaintiff' stizmust claims, withouteave to amend;
5. The court GRANTS defendants’ motion to dismiss plaintiff’'s claims fo
money damages arising under the Califar@onstitution as alleged against all
defendants in plaintiff's second claim without leave to amend,;

6. The court GRANTS defendants’ motion to dismiss plaintiff’'s claims fo
violation of his First Amendment right feetition as alleged against all defenda
in plaintiff's second, third and fouritiaims without leave to amend; and

7. The court GRANTS defendants’ motitmdismiss plaintiff's Fourth
Amendment claims as alleged againstiafiendants in his second, third and fou
claims without leave to amend.

IT 1S SO ORDERED.

ATES DISTRICT JUDGE
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