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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | TONY GEROLAGA, JR., No. 2:17-cv-0454 AC P
12 Petitioner,
13 V. ORDER
14 | RONALD RACKLEY,
15 Respondent.
16
17 Petitioner, a state prisoner peadling pro se, has filed apmication for a writ of habeas
18 | corpus pursuant to 28 U.S.C. § 2254, together anthpplication to proceed in forma pauperis.
19 | Petitioner has consented to thagdiction of the undersigned UnitéStates Magistrate Judge for
20 || all purposes pursuant to 28 U.S.C. 8 636fa) Local Rule 305(a)See ECF No. 4.
21 Examination of the in forma pauperis applioatreveals that petitioner is unable to afford
22 | the costs of suit. Accordingly, the applicatiorptoceed in forma pauperis will be granted. Sge
23 | 28 U.S.C. § 1915(a). However, for the reasons discussed below, the $5.00 fee will be waijved.
24 Under Rule 4 of the Rules Governing Sec22%4 Cases, this coustrequired to condugt
25 | a preliminary review of all petitns for writ of habeas corpus fildy state prisoners. Pursuant to
26 | Rule 4, this court must summarily dismiss a patitf it “plainly appears from the petition and
27 | any attached exhibits that the petitioner isemitled to relief in th district court.”
28 | 1

1

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2017cv00454/311800/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2017cv00454/311800/6/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Review of the instant petition demonsgsithat petitioner is challenging his 2003
conviction and sentence. Reviefpetitioner’s exhibits angdrior filings in this court
demonstrate that this is his secgradition for writ of habeas corpdited pursuant to 28 U.S.C.
22541 The first petition, which also challengpetitioner’s 2003 conviction and sentence, wa

filed in this court on Octobe?7, 2008. See Gerolaga v. Evans, Case No. 2:08-cv-02542 LK

DAD P (E.D. Cal). On March 10, 2010, the dogranted respondent’s motion to dismiss

because the petition was barred by statute of limitations and becse petitioner failed to allege

facts supporting his actual innocence ursehnlup v. Delo, 513 U.S. 298 (1995).

A second or successive application for halvelsf may not be filed in district court
without prior authorization from the Ninth Cuit Court of Appeals. See 28 U.S.C. § 2244(b)
Felker v. Turpin, 518 U.S. 651, 656-57 (1996). Pawthorization isa jurisdictional requisite.

Burton v. Stewart, 549 U.S. 147, 152 (20029pper v. Calderon, 274 F.3d 1270, 1274 (9th Gi

2001) (once district court has ogmized a petition as secondsarccessive pursuant to § 2244
it lacks jurisdiction to consider the merits). Thstdct court has discretiogither to transfer a

successive petition to the CourtAppeals or to dismiss the piin. United States v. Winestoc

340 F.3d 200 (4th Cir. 2003) (8 2255 case); Robinson v. Johnson, 313 F.3d 128, 139-140
Cir. 2002).

A petition is successive within the meaning28fU.S.C. § 2244(b) where it “seeks to a

a new ground for relief,” or “if it attacks the fedécourt’s previous resolution of a claim on the

merits . . .” _Gonzalez v. Crosby, 545 U.S. 524, 8%05) (emphasis deleted). “[A] ‘claim’ as

used in § 2244(b) is an asserted federaidf@r relief from a state court’s judgment of
conviction.” 1d. at 530. “A habeas petition ixead or successive only if it raises claims that

were or could have been adjudicated on thetsaie McNabb v. Yates, 576 F.3d 1028, 1029 (4

Cir.2009) (citing Woods v. Carey, 525 F.3d 886, 888 (9th Cir.2008)).
1

1 A third case (petitioner’s first-filed casejs dismissed without prejudice on December 12,
2006, due to petitioner’s failure to file the appiafe documents. See Gerolaga v. Kramer, G
No. 2:06-cv-02396 WBS DAD P (E.D. Cal.).
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The principal claims asserted in the présm=se — three claims premised on the allege
ineffective assistance of triabunsel, and one claim against the trial court asserting double
jeopardy — could have been adjudicated on the meritstimely-filed federal habeas proceedi
The untimeliness of petitioner’s first petition, preding any merits consetation, does not alter
the fact that petitioner’s instapétition is successive. Petitioner is “contesting the same cus

imposed by the same judgment of a statet¢oand is therefore “required to receive
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authorization from the Court of Appeals befé@ileag his second challenge. Because he did nof do

so, the District Court [is] whout jurisdiction to entertaiit.” Burton, 549 U.S. at 153.

Accordingly, IT IS HEREBY ORDERED that:

1. Petitioner’s request to proceed in fonpaaperis, ECF No. 5, is granted; neverthele
the $5.00 filing fee is waived.

2. Petitioner’s petition foa writ of habeas corpus, EQ¥. 1, is dismissed without
prejudice to its refiling with a copy of an ordeom the Ninth CircuitCourt of Appeals that
authorizes petitioner to fila second or successive petition.

3. The Clerk of Court is directed to close this case.

SO ORDERED.

DATED: March 31, 2017 : ~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

2 Petitioner also makes a clearly frivolous cld@mabuse of discretion by each of the Californ
courts for denying his petitions.
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