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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11| JARED ACOSTA, No. 2:17-cv-00466-KIJM-DB
12 Plaintiff,
13 V. ORDER
14 | EVERGREEN MONEYSOURCE

MORTGAGE COMPANY, a Washington
15| Corporation; and DOES 1 to 160,
inclusive,
16
Defendant.
17
18
19 In separate motions, plaifftdared Acosta moves for (fihal approval of the class
20 | action settlement, (2) an incentive award and (Fwaard of attorneys’ fees and costs. Mot.
21 | Fees, ECF No. 54; Mot. Approval, ECF No. 88n February 8, 2019, the court held a hearing on
22 | the matter. ECF No. 58. Justin Rodriguez appe for plaintiff; Tffany Tran appeared for
23 | defendant Evergreen Moneysource Mortgage Gomp For the reasons explained below, the)
24 | court GRANTS both motions.
25
26 ! More than sufficient time has passed faipliff to specifically identify additional
27 | defendants, without having done so. Doe defetsdare hereby dismissed from this actiGee
Wilcox v. Batiste360 F. Supp. 3d 1112, 1126 (E.D. WasH.&(Qdismissing Doe defendants
28 | from putative class action where plaintiff mageeffort to identify such defendants).
1
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l. BACKGROUND

Plaintiff brings this wage and hour skaction and repredative action under the

Private Attorneys General Act (“PAGA")SeeRodriguez Approval DeclECF No. 56-1, | 2.
Plaintiff, a Loan Originator for defendaBtergreen from September 2015 to October 2646,
First Am. Compl. (“FAC”), ECF No. 18, 1 14lleges that defendant engaged in unfair
competition; failed to provide paid rest periodsl @ick leave, pay contract wages, timely pay
wages, timely pay final wages, and providgaldy compliant paystubs; and required class
members to enter into unlawful agreementsdriRuez Approval Decl. . Plaintiff initiated
this action on January 24, 2017, in Sacramento County Superior Gagtiotice of Removal,

ECF No. 1, at 11. Defendant remdue this court on March 2, 201Td. at 1-5. Plaintiff filed

an amended complaint on August 11, 2017, which serves as the operative complaiBebere|

generallyFAC. Defendant “vigorously coasted all aspects of the casd,’at 3; however, the
parties were nonetheless able to reach a clasBAGA settlement of this matter, after extensi
discovery, litigation, negotiationand mediation. Mot. Appral at 2. On August 13, 2018, th¢
court preliminarily ceified the class, appointed classunsel and a claims administrator,
preliminarily approved the class settlementeagnent, and set forth a notice and administratic
schedule.See generallfPrelim. Approval Order, ECF No. 43.

A. Preliminary Settlement Approval

As a functional matter, a review of aoposed class action settlement generally
involves two hearings: (1) aniiral hearing to determine whwtr certification and preliminary
approval of the settlement is jidsd and, (2) after notice has been provided to the class, a fi
fairness hearing to determine whether figaproval is appropriate. Manual for Complex
Litig., Fourth § 21.632 (2004). The court héh@ preliminary approval hearing on May 18,
2018, and as noted issued the approval order there§iteECF No. 39; Prelim. Approval
Order. In so doing, the court preliminarily tied the following class, as stipulated by the

parties:

All employees who have, or continte work for Defendant within
California, except for those claed as outside sales employees,
who were paid by commissions only or commissions in conjunction
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with a draw against commissions from January 24, 2013 to the
Court’s entry of an order preliminarily approving the class action
settlement.

Prelim. Approval Order at 2. The court alselpninarily approved the following settlement
terms: (1) defendant to pay $350,000 to settlelaiins, excluding tax oblagions; (2) from that
total, $20,000 is designated for plaintiff's class representatibancement award; (3) up to
$10,000 is reserved for claim administrator fedth any remaining balance reverting to the
settlement fund and divided as described in thiéesgent agreement; (4) after payment of cos
fees and awards, the remaining settlement sillhb&vallocated to the class members accordin]
to the distribution formula described in the parties’ agreemédnat 10-11.

B. Reservations in the Preliminary Approval Order

Although the court preliminarily approved ti&cation of the class, the court als
expressed “five reservations, which mhstaddressed before final approvadl’ at 11.

First, the court noted that, compavaty, “plaintiff's $20,000 enhancement awal
is unusually high.”Id. (collecting cases). Final appréwd this amount would “require
substantial justification detailing the basis for sadiigh award”; the courequired the parties t
address whether this amount, and the relatedifeeissed below, are égtiges of the large
demand plaintiff made going into mediatiorid. at 12. Second, the court expressed concern
with the administrativéee, up to $10,000, which “is particulahigh considering the class is
relatively small and geographicaligstricted to California.”ld. The court signaled further
justification would be requoed for it to approve this expense&hird, the parties were required t(
provide more detail as to how the settlement sum relates to the merits of thielcasmurth,
prior to final approval, the couréquired the parties to explain tfaérness of theiproposal that
members ultimately receiving no notice packet nilt receive payment, yet will still release th
claims. Id. Finally, in light of defendant’s agreemt to not oppose any motion for attorneys’
fees within the twenty-five percent range, the toequired additional information to allow it tg
assess any collusion concerns raisgdhis “clear sailing” provigin and ensure the requested

is reasonableld. at 12-13.
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whether to grant final approval of the settlement on a class basis.

Il. THE SETTLEMENT AGREEMENT

With these reservations and observation®ind, the court proceeds to determir

final approvalseeMot. Approval at 4—6, and atargely reproduced here:

The terms of the final settlement agreement are set forth in detail in the moti

Defendant agrees that theope of the settlement clagdl include all employees whq
have, or continue to work for defendaritin California, except for those classified
as outside sales employees, who werd pg commissions only or commissions in
conjunction with a draw against comma@ss from January 24, 2013 to the court’s
entry of an order preliminarily approving the class settlem8aeEx. A, ECF No.
56-3, 88 1.5, 1.6, 4.1. The settlement class shall not include any person who st
timely and valid request to opt-oas provided in the agreemend. at § 4.1.
Defendant agrees to pay $350,000.00 in addttiaany monies necessary to satisfy
defendant’s tax obligations (e.g., emplof#CA, FUTA and SDI contributions on
wage payments) on any monies distributedlass members that are allocated as
wages under the agreemeid. at 8 5.1. No portion of this amount will revert to
defendant for any reasoid. at § 5.6.

The parties agree that up to $20,000.00 fongifaDared Acosta will be paid as a
class representative enhancement awaadidition to any amount he may be entitle
to under the terms of the settlemelt. at § 5.3. Any monies not so awarded will [
redistributed to the class pro ratal.

The parties agree that the cost of admamnisg this class action settlement shall be
paid from the settlement proceedd. at § 5.5.

The parties agree that $10,000.00 of theesattht proceeds will be allocated to
PAGA claims. Id. at 8 5.4. The settlement clas#l weceive twenty-ive percent of
this amount (i.e., $2,500), which will ligcluded in the class payout, and the
California Labor and Workforce Developmt Agency (“LWDA”) will receive

seventy-five percent of €(hPAGA penalty (i.e., $7,500)See id.
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= The parties agree that up to twenty-fiveqest of the gross settteent payment, i.e.,
$87,500.00, will be paid toward plaintiff'tarneys’ fees and defendant will not
oppose any application for attorneys’ feesdong as the amount is within this
threshold.|d. at § 5.2. Additionally, th parties agree plaintifill also be entitled to
litigation costs not to exceed $10,00d. The difference between the attorneys’ fe
and costs the court actualiyvards and the maximum aommts allocated therefor
under the agreement will be redibtrted to class members pro ratd. at 8 5.2.

= Any class action administratéees, attorneys’ fees and costs, class representativg
enhancements, and payment to the LWDA will be paid out from the gross settle
amount ($350,000.00), not in addition to the gross settlement anlduat.§ 5.1.

= A class member who fails to timely opt out of this settlement will waive any and
claims that were pled in the action for @riods of time the class member worked
during the class periodd. at 8§ 1.27, 1.28, 6.1.

= For any residue from settlement checks not cashed within one hundred and eig
(180) days of issuance, this amount willgzed out as provided by Code of Civil
Procedure section 384(b), in the following manner: (a) tyvéwe percent to the Stat]
Treasury for deposit in the Trial Coumiprovement and Modernization Fund;

(b) twenty-five percent to the State Tregsiar deposit into the Equal Access Fund

the Judicial Branch; and (c) fifty percentthee Sacramento Voluntary Legal Servicg

Program Employment Law Clinic as tbg presbeneficiary.Id. at 88 5.6, 7.9.

Each class member’s fund allocatioretermined by the number of “Qualifying

Workweeks” that class member worked. Mopptoval at 6. Impreciser fractional workweeks
will also be included.ld. Each individual share is determined by “taking the Qualifying

Workweeks for the individual and dividing that the total Qualifying Workweeks for all class

members and multiplying that fraction by the Net Settlement Amoudt.’Claim forms are not

required to receive payment, and payments wiltheracterized as half W-2 wages and half 1

income. Id.
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The court next addresses the legal standagdired for finakertification of the
class, followed by an application to the specific facts of this case.

1. CLASS CERTIFICATION

A party seeking to certify a class stldemonstrate the class meets the
requirements of Federal Rule of Civil Proced®B¢a) and at least one thfe requirements of
Rule 23(b). Amchem Prods., Inc. v. Winds&21 U.S. 591, 614 (1997). The court must
undertake the Rule 23 inquiry independentlyest v. Circle K Store®No. 04-0438, 2006 WL
1652598, at *2 (E.D. Cal. June 12, 2006).

Under Rule 23(a), before certifying a clas® court must be satisfied that: (1) the
class is so numerous that joinder of all memh&impracticable (ththumerosity” requirement)
(2) there are questions of law or fact commotheoclass (the “commonality” requirement);
(3) the claims or defenses ofresentative parties are typicaltbé claims or defenses of the
class (the “typicality” requirementgnd (4) the representative pestwill fairly and adequately
protect the interests of the class (tadequacy of representation” inquiryEollins v. Cargill
Meat Solutions Corp274 F.R.D. 294, 300 (E.D. Cal. 2011); Fed. R. Civ. P. 23(a).

Where, as here, plaintiff seeks certifioa under Rule 23(b)(3), the court must

find also that “‘questions of law or facbmmon to class members predominate over any

14

guestions affecting onlydividual members, and that a classacis superior to other available

methods for fairly and effectiveladjudicating the controversy.Wal-Mart Stores, Inc. v. Dukge

[72)

564 U.S. 338, 362 (2011) (quoting Fed. R. CiV2HDb)(3)). The matters pertinent to these
findings include: (A) the class memis’ interests in individuallgontrolling the prosecution or
defense of separate actions; (B) the extent ahdenaf any litigation concerning the controvergy

already begun by or against class members; (GJdbeability or undesiraliy of concentrating

\1%4

the litigation of the claims in the particulardon; and (D) the likely difficulties in managing thg
class action. Fed. R. Civ. P. 23(b)(3)(A)-(Bge alsZinser v. Accufix Research Inst., In253
F.3d 1180, 1190-92 (9th Cirgpinion amended on denial of reh2j73 F.3d 1266 (9th Cir.
2001).
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In its prior order, the coupreliminarily cerified the proposed class, finding it
initially satisfied the numerosity, commonality, typicality, adegqu@cedominance, and
superiority requirements of Ruk3(a) and 23(b)(3), albeit widbme reservations as stated
above. SeePrelim. Approval Order at 3—8. After theurbpreliminarily certified the class, a
guestion arose regarding class plidi’'s continued role in thisction; that question has been
resolved as explained below, and there Haeen no objections fnal certification. SeeJoint
Statement, ECF No. 4Status Order, ECF No. 52; Rogluez Approval Decl.  20. Nothing
before the court suggests the prelimyneertification wasmproper.

For purposes of final approval, the codetermines whether the class ultimately

satisfies Rule 23, especially inligof the court’s prior reservats. The court first examines th

four requirements of Rule 23(ajcthen turns to theoasiderations relevaimb certification undef

Rule 23(b)(3).
A. Numerosity
In its order granting preliminary apprdyéhe court found th putative class met
the numerosity requirement because the 59-neermlass, although small, fell within the
acceptable range. Prelim. Appal Order at 4-5 (citinRannis v. Recchj&880 F. App’x 646,
651 (9th Cir. 2010))see also Vanwagoner v. Siemens Indus., Ma. 2:13-cv-01303-KIJM-EFB
2014 WL 1922731, * 4 (E.D. Cal. May 14, 2014diting cases approving 39, 51, 64 and 71-
member classes). As the class size has since grown to approximately 75 mesebtot,
Approval at 9, there is no reason for the couddpart from its prior finding. The numerosity
requirement is satisfied here.
B. Commonality
In preliminarily approving the class,gltourt found the class met the commoné
requirement because plaintiff alleged five urfiavpractices by which all class members were
injured. Prelim. Approval Order at 5-6. i$measoning remains true, and the commonality
requirement is satisfied for final approval.
To satisfy the commonality requirement, however, plaintiff must do more tha

show class members “have all suffered@ation of the same provision of lawDukes 564
7
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U.S. at 350. A class claim must depend upooramon contention that “must be of such a
nature that it is capable of classwide resoluti-which means that deteimation of its truth or
falsity will resolve an issue that is centrakie validity of each onef those claims in one
stroke.” Id. Itis not so much that the class raisemimon questions; what is necessary is “thg
capacity of a class-wide proceedingygnerate common answers . . Id’ (citation omitted).
“[T]he merits of the class members’ sulvdgiae claims are often highly relevant when
determining whether to certify a clas<llis v. Costco Wholesale Cor57 F.3d 970, 981 (9th
Cir. 2011).

As plaintiff argues, “each of [his] theories of recovery are based on alleged
common practices of Defendantstloeir alleged uniformly appliegolicies (or lack thereof).”
Mot. Approval at 10. The court’s preliminaapproval order describes these “common practi
as: (1) unpaid rest periods; (2) unpaid wagesduat termination, which triggered waiting time
penalties; (3) inaccurate wage statementsitithided neither the employer’s full name nor thg
itemized rest period premiums owed; (4) no paid sick leave; and (5) delayed termination w
SeePrelim. Approval Order at 5. Commonality exieere because these practices “challenge
system-wide practice or policy that@tts all of the putative class membesinstrong v.
Davis 275 F.3d 849, 868 (9th Cir.200&progated on other grounds by Johnson v. Califgrnia
543 U.S. 499, 504-05 (2005).

For this reason, the commonality element is satisfied.

C. Typicality

Here, the typicality requirement alsosatisfied. “[T]he commonality and
typicality requirements of Rule 23(a) tettdmerge” because both act “as guideposts for
determining whether maintenance of a cksson is economical and whether the named
plaintiff's claim and the class claims are soirgtated that the intesés of the class members
will be fairly and adequately protected in their absen&ukes 564 U.S. at 350 n.5 (quoting
Gen. Tel. Co. of Sw. v. Falco#b7 U.S. 147, 157-58 & n.13 (1982)). A court resolves the

typicality inquiry by considering “whether otheembers have the same or similar injury,

\1%4
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whether the action is based on conduct which isinmue to the namedahtiffs, and whether
other class members have been injurg the same course of conducEllis, 657 F.3d at 984.
As explained in the preliminary approvaber, “plaintiff's claims typify the
class’s claims [because] [p]laintiff and eachsslanember allegedly held the same position at
roughly the same time, and allegedly were scibfjo the same policies regarding wages,
commissions, hours, rest periods, sick leavevaadtion accruals.” Prelim. Approval Order at

Because of this, “the basis for [plaintiff's] atas and the types of remedies sought [are] simil3

amongst all class members.” Mot. Approval at On these grounds the typicality requirement

is satisfied.See Hanon v. Dataproducts Carp76 F.2d 497, 508 (9th Cir. 1992) (“The purpo

of the typicality requirement is to assure thatittterest of the named representative aligns with

the interests of the class.”).
D. Predominance

“The Rule 23(b)(3) predominance inquilssts whether proposed classes are
sufficiently cohesive to warraiidjudication by representationAmchem521 U.S. at 623.
Although predominance is similar to Rule 28§ commonality requirement, it is more
demanding.ld. at 624. To determine whether commonsjioms predominate, the court must
consider “the relationship between the commua iadividual issues” biooking at the question
that pre-exist any settlemertdanlon v. Chrysler Corp.150 F.3d 1011, 1022 (9th Cir. 1998),
overruled on other grounds by Duk&&4 U.S. 338. Additionally, the predominance inquiry
focuses on the “notion that adjudication of coomissues will help acéve judicial economy.”
In re Wells Fargo Home Mortg. Overtime Pay Liti§71 F.3d 953, 958 (9th Cir. 2009).

As explained in the preliminary approval order, the legality of defendant’s
standardized policies is central to the claohall class members, and the only individual
guestions involve the degree to which each aleessiber was harmed by those policies. Preli
Approval Order at 6. Because Hg amount of damages is in\absly an indivdual question and
does not defeat class action treatment,” then® iseason for the court to depart from its
preliminary finding. Yokoyama v. Midland Nat. Life Ins. €694 F.3d 1087, 1094 (9th Cir.

2010) (alteration in original).nbeed, the nature ofdlsettlement agreement here “sufficiently
9
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demonstrates that ‘[a] common nucleus ofdatd potential legal remedies dominates this
litigation.” Franco v. Ruiz Food Prod., IndNo. 1:10-CV-02354-K0, 2012 WL 5941801, at
*8 (E.D. Cal. Nov. 27, 2012) (quotirtganlon, 150 F.3d at 1022). Were class members to as

their claims individually, rathethan together as here, thergaallegations—unpaid rest periods

unpaid wages owed at termination, inaccurate vesgements, no paid sick leave and delaye
termination wages—would remain consistent acaissass members. E€hexistence of slight
factual distinctions, such @secise hours worked, does not dieh the predominance of the
common legal claims amongst the®ee idat *9 (holding that deste factual differences amon
class members, common issues predominate). Therefore, the predominance requirement
E. Adequacy

To determine whether the named plaintiffl wrotect the interests of the class, t
court must explore two factorgt) whether the named plaintifhd counsel have any conflicts ¢
interest with the class as dwole, and (2) whether the named plaintiff and counsel vigorously
pursued the action on behalf of the cladanlon 150 F.3d at 1020.

The preliminary approval order found tHabthing before the court suggests a
conflict of interest between class members anatbor plaintiff's coun®l.” Since that time,
however, the court was called onaddress a potential conflict invahg plaintiff. On Septembe

6, 2018, the parties advised the cahat plaintiff no longer wishetb fulfill his role as class

representative and was contemplating a potentiabopto negotiate a nne favorable settlement

for himself. SeeJoint StatemenStatus Order; Rodriguez Approval Decl. § 20. The court heg
hearing on the matter and ordered class counséviseaplaintiff of his rights as a class memb
and his right to seek indepemdeounsel should he desir8eeStatus Hr'g Min., ECF No. 50;
Status Order. Counselmplied with that orderSeeConfirmation Notice, ECF No. 51;
Rodriguez Approval Decl. § 20. Since then, “[pijtdf has taken no actions . . . to pursue thes
matters and no actions have been taken that nelyadiffect the class or settlement.” Rodrigus
Approval Decl. § 20. Because it appears the poterdidlict with plaintiff never materialized,

the court is satisfied that the adequacy requirement is met.
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The parties have undergoneaibstantial litigation” in ader to reach a settlement
agreement, and the terms of the agreement “dstrada it is the result of hard fought and
vigorous representation by Plaffitind his counsel.” Mot. Appwval at 12—13. As explained in
further detail below, plaintiff has been invel in all stages of the litigation, including
investigation of claimspreparation of complaints, productiohevidentiary documents, inclusic
in the discovery and pleading preseand involvement in negotiationSeeMot. Fees at 16. The
settlement agreement establishes a single cléssw subclasses, withsingular interest amon
the class members; all members are suligettte same distribution formuldd. at 12. This
structure provides no incentive for plafhto favor one subclass over another and the
representative enhancement is not conditioned amoapproval of the settlement agreemddt.
Finally, the adequacy of pldiff's representation of the ats is further supported by class
counsel’s experience handling compleage and hour class actiorid. (“Plaintiff's counsel . . .
have been found by several Courts to be adeqtlass counsel in numerous complex wage a
hour class actions.”). Taken together, the cewsttisfied that platiff's role as class
representative adequately reprdsehe interests of the class.

F. Superiority

In resolving Rule 23(b)(3)’s superioritgquiry, the court should consider class
members’ interests in pursuiggparate actions individuallyp litigation alr@dy in progress
involving the same controversy, tlesirability of concentratinthe litigation inone forum and
potential difficulties in managg the class action, although the tagb considerations are not
relevant in the settlement conte8chiller v. David’s Bridal, Ing No. 10-0616, 2012 WL
2117001, at *10 (E.D. Cal. June 11, 2012) (“In tbatext of settlement, however, the third an
fourth factors are rendered maotd are not relevant.”) (cititgmchem521 U.S. at 620).

In the preliminary approval order the cbfogund the superiority element to be
satisfied. Prelim. Approval Order at 7-8. Thasans for the court’s preliminary approval are
unchanged; thus, there is no reaBmrthe court to depart fromém here. Class certification is
superior to alternative forums for the followi reasons: (1) there is no evidence of existing

lawsuits filed by class members against defendasing the same or similar issues, Rodrigue
11
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Approval Decl. § 10; (2) #re is a risk of obtaining smallawards if members pursued claims

individually, Mot. Approval at 14 (citindg.eyva v. Medline Industries, In&@16 F.3d 510 (9th Cir.

2013)); (3) the Eastern District GRlifornia is an appropriate famuto litigate this action becaus
the class is comprised of Califoa residents, assery California law, and defendant has officg
in California, including in the Eastern District, Ex. A 8§ 1.5, 1.6, 4.1.
For these reasons the court affirms itsliprinary order and finds the superiority]
requirement is met.
G. Conclusion
Plaintiff has satisfied the requirementsrafle 23(a)—(b). Fidapproval of the
class is appropriate. The court next coesdvhether notice to the class satisfies the
requirements of Rule 23(e).

V. NOTICE TO CLASS MEMBERS

In its preliminary approval order, tleeurt reviewed the proposed notice packe
and found it conformed with due process and R3le)(2)(B). Prelim. Approval Order at 13.
The proposed notice was adequate because ttrides the settlement terms, informs the clas
about the allocation of attorneys’ fees, estim#tesshare each clasgember will receive and,
once completed, will specify the date, time and place of the final approval heddn(giting
Vasquez v. Coast Valley Roofing,.Ir&€70 F. Supp. 2d 1114, 1126-27 (E.D. Cal. 2009)). Th
notice adequately explained the objentand opt-out options to recipierdgeeEX. A 8 7.5, and
the court found the delivery method, by maisaéppropriate, Prelim. Approval Order at 13
(citing Ross v. Bar None Enterp. ln&No. 2:13-CV-00234-KIM-KJ, 2014 WL 4109592, at *10
(E.D. Cal. Aug.19, 2014)) (finding mail approptiadelivery method).

As noted above, the court expressed conttenif certain class members receiv
no notice, due to ineffective service for exagphose members would not receive payment y
would release their claimdd. at 12. In his current motion, prdiff addresses these concerns
pointing to Rule 23(c)(2)(b)’'s prasion that actual notice is notqeired so long as “the best
practicable notice under the circstances, including individual rioé to all members who can

identified through reasonable effort,” is maddot. Approval at 14 (citing Fed. R. Civ. P.
12

15

S

L)

D

ed

et

De




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

23(c)(2)(b)). Among the sevéreases cited by plaintifBriseno v. ConAgra Foods, In844
F.3d 1121 (9th Cir.)cert. denied138 S. Ct. 313 (2017), mostelctly addresses the court’s
fairness concern regarding class members who maiveeceived actual tice despite plaintiff's

efforts. There, the court said:

Rule 23 requires only the “best notice thapiacticable under the
circumstancesincluding individual notte to all members who can
be identified through reasonable effort. . In other words, “[t]he
rule does not insist on actual nottoeall class members in all cases”
and “recognizes it might be possible to identify some class
members for purposes of actual geti’ . . . And courts have long
employed cy pres remedies when some or even all potential
claimants cannot be identified. . The notion that an inability to
identify all class members preclgelass certification cannot be
reconciled with our court's longstandiag presjurisprudence.

Id. at 1128-29 (some alterations in originatn(@hasis in originaljcitations omitted).See also
Rannis,380 F. App’x at 650 (finding conventional hand skip-trace searches were sufficient
effort to notify seven class members who ultimately remained unreatlaed)y. Facebook,
Inc., 696 F.3d 811, 834 (9th Cir. 2012) (“If a persomewa claim, it is property, and the owner
the claim is constitutionally entitled not to haveaken from him except with reasonable notic
and an opportunity to be heard.”). As longaliseasonable efforts are made under Rule 23 t¢
notify every potential class member, the fidett plaintiff cannot demonstrate all members

received actual notice does not effect a violabf those members’ dygocess rights once the

settlement is approvedrisenq 844 F.3d at 1129 (“[T]he Due ¢uess Clause does not require

actual, individual notice iall cases.”).

Here, claims administrator, Simplurisclnreceived a “Class List” from defense
counsel containing names, most recent mailingest#s, social security numbers and pertine
employment information for all 75 class menseKline Decl., ECF No. 56-2, 1 6. Mailing
addresses were updated using the U.S. Postat&s National Change of Address Database
(“NCOA”). 1d. 7. On September 20, 2018, notice packets were mailed to all 75 class m¢
using addresses from the class list using Firas€mail or addresses updated via NCOA sea
Id. 1 8. For packets returned as undeliverabi@ without forwarding addresses, Simpluris

performed an advanced search or “skip traceghe$e addresses utilizifi§ccurit, a reputable
13
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research tool owned by Lexis-Nexidd. 1 9. These advanced seashevealed three updated
addresses, and Simpluris promptly resestice packets to those addresdes.Only one notice
packet ultimately was deemed undeliverabite. In addition to these effts, plaintiff's counsel
“prominently posted all settlement materiatlanotion documents on their website.” Rodrigus
Approval Decl. § 19. At the February 8, 2019 fiapproval hearing, the parties confirmed the
had received no opt-outs or objections.

A class member who is unable to sharéhmaward due tatk of actual notice

will still benefit indirectly througltey presdistribution. Briseng 844 F.3d at 112%ennis v.

Kellogg Co, 697 F.3d 858, 865 (9th Cir. 2012) (“Used in lefudirect distribution of damages to

silent class members;) pre$ allows for . . . distribution of unaimed funds to indirectly benefit

the entire class.”).
Based on plaintiff's effod and in light of th@authority governing notice
requirements, the court’s concerns regardingceare satisfied. The cawoncludes that notice

was directed in a reasonable manner talals members who would be bound by the propos

the notice satisfies the requirements of Rule 23{xt, the court reviews the legal standard for

determining if a settlement agreement is faiasmable and adequate under Rule 23, and the
court applies that standard to the settlement agreement in this case.

V. SETTLEMENT AND FAIRNESS

A. Legal Standard

When patrties settle a class actiogpart cannot simply accept the proposed
resolution; rather it must also satisfy itself ttia proposed settlement is “fundamentally fair,
adequate, and reasonablédanlon 150 F.3d at 1026. After prelinary certification and notice
to the class, a court conducts a fairnessihgas it has here before finally approving any
proposed settlemeniarouz v. Charter Commc’ns, In&91 F.3d 1261, 1267 (9th Cir. 2010);
Fed. R. Civ. P. 23(e)(2) (“If the proposal wdudind class members, the court may approve it
only after a hearing and on findingatht is fair, reagnable, and adequate.”). The court must
balance a number of factors intelenining whether a proposed settlement is in fact fair, adec

and reasonable:
14
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(1) the strength of the plaintiffscase; (2) the risk, expense,
complexity, and likely duration of fther litigation; (3) the risk of
maintaining class action statugdbghout the trial; (4) the amount
offered in settlement; (5) the extent of discovery completed and the
stage of the proceedings; (6) thepesence and views of counsel;
(7) the presence of a governmergaltticipant; and (8) the reaction

of the class members to the proposed settlement.

Hanlon, 150 F.3d at 1026. This list of factors is e&haustive, and “[kje relative degree of
importance to be attached to any particudatdr will depend upon and be dictated by the nat
of the claim(s) advanced, thype(s) of relief sought, anddlunique facts and circumstances
presented by each individual cas®fficers for Justice v. Civil 8 Comm’n of City & Cnty. of
S.F, 688 F.2d 615, 625 (9th Cir. 1982). For exampleere the parties negotiate a settlement
agreement before a formal classtification, the court must evalte the settlement for evidenc
of collusion with a “higher level of scrutiny.Ilh re Bluetooth Headset Products Liab. Litig.
(“BluetootH), 654 F.3d 935, 946 (9th Cir. 2011).

When determining the fairness of a settlement agreement, the court must co
the settlement as a whole, ratktgn its component parts; the ceedtlement “must stand or fal
in its entirety.” Hanlon, 150 F.3d at 1026ut sedn re HP Inkjet Printer Litig, 716 F.3d 1173,
1190 n.5 (9th Cir. 2013) (in concluding proper amafrdttorneys’ fees, agreement as a whol

need not stand or fall on that amount as a factditimately, the court must reach “a reasonec

judgment that the agreement is not the produfanfd or overreaching by, or collusion betwee¢

the negotiating parties, and tha¢ thettlement, taken as a whole, is fair, reasonable and ade
to all concerned. Officers for Justice688 F.2d at 625.
B. Discussion
The court considers eaéfanlonfactor in turn and thereviews the settlement
agreement for evidee of collusion undeBluetooth

1. The Strength of Plaintiff's Case

The firstHanlonfactor concerns th&trength of the plairff's case. The court
does not reach “any ultimate conclusions regeydne contested issues of fact and law that

underlie the merits of [the] litigation.tn re Wash. Pub. Power Supply Sys. Secs..L &R F.
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Supp. 1379, 1388 (D. Ariz. 1989). The court in feantinot reach such a conclusion because
evidence has not been fully presented to it gpatally “settlements [are] induced in large part
by the very uncertainty as to what theamurhe would be, had litigation continuedd. Instead,
the court is to “evaluate objectily the strengths and weaknessdgerent in the litigation and th
impact of those considerations on the pattikecisions to reach these agreemenid.”

As described above, plaifftbrings this action undghe PAGA, alleging that
defendant engaged in unfair competition, failegrimvide paid rest periods, failed to provide p
sick leave, failed to pay contitawages, failed to timely pay wages, failed to timely pay final
wages, failed to provide legalbpmpliant paystubs and required class members to enter intg
unlawful agreementsSeeRodriguez Approval Decl. | 2. Pdiff supports these allegations
with the identification of specific polies and practices used by defendddt.{ 3. Counsel
believe plaintiff's claims to have merit baseul their “consultations witPlaintiff, reviewing
payroll documentation, and reviewing other docutseelating to Plaintiff’'s employment.id.
14.

Defendant opposes plaintiff’s case on therits and contends, among other thir
“that its commission/draw corgpsation system adequately compensated employees for tim

spent on rest periods and during sick leaud.”] 7. The defense contentions represent a risk

e

aid

gs,
e

to

the class that “needed to be accounted for vdee@rmining whether a settlement would or would

not be more favorable thaonminued litigation and trial.ld. In light of these contentions, the
parties engaged in “non-collusivagntentious and adversarial” negotiations, including a full-¢
mediation session before retired JuGgdraw, a highly experienced medigttd. 1 8. Informal
negotiations, continuing under Judgabraw’s supervision, carrieder into the following week,
and the parties ultimately reached a hatson by accepting a mediator’s proposhl.

In reaching a resolution, pfdiff weighed the inherit risk of class action litigatior
against the evidence supporting his claiwisich included his own testimony, defendant’s

management personnel and putative class memndlass data, commission reports, paystubs

2 The Hon. Ronald M. Sabraw (Ret.) “wasponsible for creating and building Alame
County’s complex litigation departmentRodriguez Approval Decl. { 8.
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defendant’s insurance policiegmmission agreements, documents reflecting commission p
upon separation, employee handbook exseaptl other related documentd. § 9. These
considerations, among others, lediptiff to conclude that “theecured and guaranteed benefi
the class under the proposed settlement is imemeficial to the class than proceeding with thg
litigation.” Id.

In light of the foregoing, and thedJreat weight [] accorded to the
recommendation of counsel, who are most cloaefjuainted with the ¢&s of the underlying
litigation,” the court finds plaitiff presents a reasonable pasitsupporting class treatment an
the strength of his claim, while the defense fp@siwas a considerable factor in compelling th
parties toward an equitable resolatioPrelim. Approval Order at 10 (citiidat’'| Rural
Telecomms. Coop. v. DIRECTV, 221 F.R.D. 523, 528 (C.D. Cal. 2004)).

2. The Risk, Expense, Complexity andkely Duration of Further Litigation,
and the Risk of Maintaining &&s Action Status Throughout Trial

The court considerthe second and thitdanlonfactors together, given that both
concern the judicial preferenéar approving a settlement rahthan entertaining lengthy,
expensive, and complex litigatiodorales v. Stevgdnc., No. 1:09-CV-00704 AWI, 2011 WL
5511767, at *10 (E.D. Cal. Nov. 10, 2011) (“Approvakettlement is ‘preferable to lengthy ar

expensive litigation with uncertain results.”jtation omitted). The Ninth Circuit has explaine
“there is a strong judicial polcthat favors settlements, pattiarly where complex class action
litigation is concerned.In re Syncor ERISA Litig516 F.3d 1095, 1101 (9th Cir. 2008) (citing
Class Plaintiffs v. City of Seattle55 F.2d 1268, 1276 (9th Cir. 1992)). “[I]t must not be
overlooked that voluntary contion and settlement are the preferred means of dispute
resolution. This is espechaltrue in complex class action litigation . . . I8. (quotingOfficers

for Justice 688 F.2d at 625).

aid

to

D

d
d

Here, the parties have reached a reasonable voluntary agreement that will provide

class members with certain substantial relief while mitigating the risk of maintaining class
through trial and avoiding delays through counéd litigation, which wuld likely be prolonged

and expensive. Defendant opposes class cattdit of plaintiff's ckims on the merits, and
17
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although plaintiff stands by therehgth of his claims, he recognizes the risks in maintaining

certification and prevailing withowt settlement. Mot. Prelim. Approval at 17. Additionally, f

plaintiff to overcome any poteidi merits or damages issugguld require significant amounts

of time and resources and likely result in sabsal protracted litigation through discovery,

discovery motions, decertification motionsdaappeals without gnificant likelihood of

additional recovery for class membersd. at 16. Settlement here mitigates those risks.
Therefore, this factor favors approval of the settlement.

3. The Amount Offered in Settlement

The nextHanlonfactor concerns the fairnesstbé amount offered in settlement.

The fairness of the proposed settlement is nbetjudged against “a hypwtical or speculative
measure of what might have been achieved by the negotia@ffécers for Justice688 F.2d at
625;see also Collins274 F.R.D. at 302 (a court must “catex plaintiffs’ expected recovery
balanced against the valuetbé settlement offer”) (quotinigp re Tableware Antitrust Litig 484
F. Supp. 2d 1078, 1080 (N.D. Cal. 2007)).

In the preliminary approval order, the cbooted that “the motion for preliminar
approval omits any discussion of the critical disgsof how the settlemémmount relates to the
merits of the class members’ individual atsl.” Prelim. Approval Order at 12. In class
counsel’s declaration, Mr. Roduez provides a detailed breakdoaf maximum claim valuatio
estimates:

= Rest periods: $607,186.25

= Sick leave: $124,294.03

» Wage statements: $54,135.00

»  Waiting time penalties: $8,366.40rg@erson and $267,724.80 for the class

= PAGA claims: $1,205,512.48, however after potential discretionary redud

the maximum likely value of the PAG&#aims is reduced to a range of
approximately $216,992.25 to $843,858.74.
Rodriguez Approval Decl.  12. Taken togettigre maximum likely recovery at the time the

settlement was entered into if Plaintiff reesuccessful at tliavould range between
18
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$1,293,096.86 and $1,919,963.3%d { 13. Plaintiff supports easfaluation with a calculation
explaining how the valuation was reachéd.  12.

The proposed settlement amount for all 75 class members is $350,000, whig
approximately 14.4 percent to 21.3 percent of theimiam recovery if the class were success
in maintaining certification and at triald. { 13. The net recovery for each class member is
approximately 9.1 percent to 13.5 percent, wieghates to an average net value per class
member of $2,962.36. Plaintiff reggents that “these estimatedoveries represent excellent
and substantial results for the class and [are] falrraasonable in light of the complexities in 1

case,”id., and are “well within the percentile rangegluoé total available damages that have b

approved in other class settlements.” Mot. Apptat 16. Plaintiff argues that simply becaus

a settlement award is a fraction of the totalximum possible recovery does not make the
settlement unfair or unreasonabld. (collecting cases). Additionally, plaintiff notes the inher
difficulties of supporting the valuation estimatabsent a prior Court or Labor Commissioner
decision finding the practices wemalawful,” and where the estigs could still be subject to
reduction by way of the court’s assessinaf discretionary PAGA penaltiesd. at 17.

Having reviewed the settlement agreetneraggregate and the cases cited by
plaintiff, the court is satisfied that the settlemealiue, even if relatively small compared to the
maximum possible recovery, is fair to the pwaclass members. ‘though a larger award wa
theoretically possible, e very essence of a settlemertasmpromise, a yielding of absolutes

and an abandoning of highest hopedfarbosa v. CargilMeat Sols. Corp 297 F.R.D. 431, 447

(E.D. Cal. 2013) (quotinginney v. Cellular Alaska P’shjd51 F.3d 1234, 1242 (9th Cir. 1998)).

4, The Extent of Discoveryra Stage of the Proceedings

The nextHanlonfactor concerns whether the pesthad adequate information tq
engage in informed negotiatiobsfore reaching settlement. “In the context of class action
settlements, ‘formal discovery is not a necessiakgt to the bargainintable’ where the parties
have sufficient information to make an informed decision about settlemanhéy151 F.3d at

1239 (citingln re Chicken Antitrust Litig 669 F.2d 228, 241 (5th Cir. 1982)).
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Plaintiff represents that the parti@sre in possession of “all necessary
information” during the negotiains. Mot. Approval at 18. Thmarties engaged in informal
investigation and formal discome exchanging documents, recsranhd company policies; they
also sought information from class members theires to “determine liability and create an
accurate damages modeld. This information was availabte and relied upon by plaintiff in
evaluating the viability of the classanins and the wisdom of settlemeid. Based on these
representations, the court is peaded that counsel took sufficiesteps to ensure it could make
an informed decision about settlement. Thigdr weighs in favor of approving settlement.

5. The Experience and Views of Counsel

In considering the adequacy of the terma gkttlement, the trial court is entitleg
to, and should, rely upon the judgmenesperienced counsel for the parti€®lRECTV, 221
F.R.D. at 528 (“Great weight is accorded toteommendation of counsel, who are most clo
acquainted with the fagbf the underlying litigation”) (int&al quotation marks and citations
omitted). This reliance is pre@ited on the fact that “[p]artiespresented by competent couns
are better positioned than courts to produce a settletimat fairly reflects each party’s expecte
outcome in the litigation.”In re Pacific Enters. Sec. Litigd7 F.3d 373, 378 (9th Cir. 1995ge
alsoBarbosa 297 F.R.D. at 447.

Here, class counsel are expaced practitioners who ha successfully litigated
many similar cases. Galen Shimoda has beactiping in the area of complex class action
litigation since 2003, and Justin Raglrez has similarly been pradtig in class action litigation
since 2011. Shimoda Fees Decl., ECF No. 5411,; Rodriguez Fees Decl., ECF No. 54-2,
Class counsel have litigated neraus class action cases in Galifia state and federal courts,
“including up to certification, $8ement, preliminary and finapproval, and disbursement of
monies, and have been found to [] satisfy the adeyg requirements for class counsel.” Shim
Fees Decl. § 1Xkee alsdrodriguez Fees Decl. 1 4. Basedtloair collective experience, class
counsel believe the “settlement is fair and reaslenadight of the compleities of the case, the

uncertainties of class certificah and litigation, and the securkdnefit to the class.” Mot.
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Approval at 19. Given the experience of calrand their opinion on the fairness of this
settlement agreement, this factor favors approving the settlement.

6. Governmental Participant

This factor does not apply because no gowemt entity participated in the case
In re Toys R Us-Delaware, Inc.—Fair & Accurate Credit Transactiong&CTA) Litig, 295
F.R.D. 438, 455 (C.D. Cal. 2014) (factor does mgtiyain absence of gomement participant).

7. The Reaction of Class Members to the Proposed Settlement

Hanlonfurther directs the court to examiany objections or opt-outs from clas
members. “The absence of a large numbebgdctions to a proposathss action settlement
raises a strong presumption that the termsprbposed class settlemeattion are favorable to

the class membersDIRECTV, 221 F.R.D. at 529. Whetkere are no objections, the

presumption is particularly strond.o v. Oxnard European MotarsLC, No. 11-1009, 2012 WL

1932283, at *2 (S.D. Cal. May 29, 2012p(ing “the fairness of theerms of the settlement is
bolstered by the fact thab objections were made”).

As plaintiff indicates in his motion, artde court confirmed at the final approval
hearing, there have been no optsooit objections registered. Kd\pproval at 2, 7, 9, 13, 19.
As such, this factor weighs favor of approvinghe settlement.

8. The Possibility of Collusion

Where the parties negotiate a settlement agreement before a formal class
certification, the court must evaluate the setédatrfor evidence of collusion with a “higher lev
of scrutiny.” Bluetooth 654 F.3d at 946. “Collusion may notvalys be evident on the face of
settlement, and courts therefore must be paaitguVigilant not only fo explicit collusion, but
also for more subtle signs that class counset ladlowed pursuit of theown self-interests and
that of certain class membéddsinfect the negotiations.id. at 947. A few such signs may
include: (1) a dispropodhnate distribution of the settlementcounsel; (2) a “clear-sailing”
provision, under which the defendant agrees nopfmse an attorney®é award up to a certai
amount,d.; and (3) when the parties arrange for feesawarded to revert to defendants rathe

than to be added to the class fuiald,
21
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The court considers the parties’ extensaenal and informal discovery as well
the lengthy mediation process, both formad anformal, facilitated by Judge Sabraw, as
substantial evidence of the lack oflasion. Mot. Approval at 2.

Next, turning to the firsBluetoothfactor, class counsel seek an award of
attorneys’ fees of $87,500, which represents ty«fine percent of th&350,000 gross settleme
amount. Mot. Fees at 1. The propriety of fisediscussed in more gl below; however, for
purposes of collusion the courtsatisfied that the proposedsttibution to counsel is not
disproportionate, and is withe percentage range the Nir€ircuit deems acceptablélanion,
150 F.3d at 1029 (citin§ix (6) Mexican Workers v. Arizona Citrus Growé&84 F.2d 1301,
1311 (9th Cir. 1990)).

As to the seconBluetoothfactor, the court previouskaised concerns regarding
defendant’s agreement not to oppose any motioatforneys’ fees. Prelim. Approval Order af
12. The court required additional informatiorondler to make a reasonableness determinatid
Id. at 13. Although defendant agreed not to optesss counsel’s requestr attorneys’ fees,
those fees will come from treettlement fund, mitigating the concern regarding defendant’s
agreement.Cf. Rodriguez v. W. Publ’'g Corps63 F.3d 948, 961 n.5 (9th Cir. 2009) (collusion
generally inferred from a “clear-sailing” provisiarhere attorneys’ feemre paid on top of the
settlement fund). Thus, the second sigigive in favor of finding no collusion.

As to the third sign, the defendant does receive any fees not awarded in
reversionary payments. The settlement agreement provides thadsllare either distributed t
class members on a pro rata basjsfahe amount is too small tearrant pro rata distribution ot
if checks are not cashed, thoseds will be distributed to they presbeneficiary. SeeMot.
Approval at 2. On the currergcord, the court does not find egitte of collusion. The lack of
such evidence weighs in favof approving the settlement.

In sum, the court finds the settlement agnent is “fair, reasonable, and adequa

and consequently satisfies the faiss requirements of Rule 23(e).
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VI. ATTORNEYS' FEES, COSY AND INCENTIVE AWARD

In the following sections, the court addses whether to@nmt class counsel’s
request for attorneys’ fees, costs, aremtive award and admstrator’s costs.

A. Request for Attorneys’ Fees

Rule 23 permits a court to award “reaable attorney’s fees . . . that are
authorized by law or by the parties’ agreemenried. R. Civ. P. 23(h). Even when the parties
have agreed on an amount, the court raustrd only reasonable attorneys’ fe@uetooth 654
F.3d at 941. “Where a settlement produces a comiioind for the benefit dhe entire class,
courts have discretion to enogl either the lodestar methodtbe percentage-of-recovery
method.” Id. at 942. Courts should employ the lo@eshethod where, for example, awarding
percent of a “megafund” would yekwindfall profits for class coues$in light of the hours spent
on the caseld. But here, where the “benefit to thesdas easily quantife in a common-fund
settlement, the court can employ thercentage-of-recovery methdd. The Ninth Circuit has
held that the court may, but is not requitedcompare the lodestar and the percentage
benchmark to determine if requested attornéyss are inappropriately high or lowischel v.
Equitable Life Assurance Society of the United St&@% F.3d 997, 1007 (9th Cir. 2002)
(finding no error where districtourt awarded fees under lodestar method and failed to comg
lodestar with twenty-fieg percent benchmark). Overall, the lgedo produce a reasonable rest
Bluetooth 654 F.3d at 942.

Here, the court considetise reasonableness of tacounsel’s request for $87,5
in attorneys’ fees using the percentageedfevery method and then conducting a crosscheck
using the lodestar method.

1. Percentage of Fee Recovery

In the Ninth Circuit, the twenty-fiy percent benchmark for percentage-of-
recovery awards may be adjusted up or dotanlon, 150 F.3d at 102%Ross v. U.S. Nat’| Ban
Ass’n No. 07-02951, 2010 WL 3833922, at *2 (N.D. G3apt. 29, 2010). Factors that may

justify departure from the benchmark include: (B tasult obtained; (2) the risk involved in the

litigation; (3) the continget nature of the fe€4) counsel’s efforts,erience, and skill; and
23
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(5) awards made in similar casegzcaino v. Microsoft Corp290 F.3d 1043, 1048-50 (9th Ci
2002). “The 25% percent benchmark ratehalgh a starting point for analysis, may be
inappropriate in some cases. Selection ob#rechmark or any other rate must be supported
findings that take into account all thfe circumstances of the caséd. at 1048. “[T]he exact

percentage varies depending on the factset#se,” and one court observed that in “most

common fund cases, the awaxteeds that benchmarkVasquez v. Coast Valley Roofing, Ing.

266 F.R.D. 482, 491 (E.D. Cal. 2018Y¥jlliams v. Centerplate, IncNo. 11-2159, 2013 WL

4525428, at *7 (S.D. Cal. Aug. 26, 2013) (concludingasard of attorneys’ fees in the amount

of thirty percent of the common fund or $195,000 was reason&tble) Activision Sec. Litigr23
F. Supp. 1373, 1377 (N.D. Cal. 1989) (noting&ny all common fund awards range around
30%").

Here, as noted, class counsel requesttemneys’ fee aard of twenty-five

-

by

percent, or $87,500, which is the benchmark propodfdhe settlement amount. Mot. Fees at 2.

The court finds the fee request reasonableusscaounsel obtained an early settlement and
favorable result per class member, while avajdncreased costs and the uncertainties of
litigation. See Vasque266 F.R.D. at 492 (result favorablithere 56 employees were to receiv
a recovery of $2,600 per employesdg also Ching v. Siemens Indus.,,|h&-CV-04838-MEJ,
2014 WL 2926210, at *2 (N.D. Cal. June 27, 201%tihg “the overall reduand benefit to the
class from the litigation is the most critical factn granting a fee award”). Additionally, class
counsel handled the case on a auygnt fee basis, Shimoda FeescD § 3, and courts have lon
recognized the public policy of rewarding atteys for accepting contingent representation in
appropriate casesSee In re Wash. Pub. Power Supply Sys. Sec., liig-.3d 1291, 1299 (9th
Cir. 1994) (“It is an establishgatactice in the privatlegal market to rewardttorneys for taking
the risk of nonpayment by paying them a pramover their normal hourly rates for winning
contingency cases.”). The experience of clasmsel also supports a twgrfive percent award.
The two lead attorneys who represent the claaten Shimoda and Justin Rodriguez, togethe
have nearly 25 years of experience, largely d=bed class action employment cases, and ha

successfully litigated a mober of similar casesSeeShimoda Fees Decl. § 11; Rodriguez Fee
24
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Decl. 4. Finally, class counsel’s thorough akidiful representation throughout the mediation

process further supportswaenty-five percent award. Mot. Fees at 4@ alsdviot. Approval at
4. In light of these considerations, class couhagk adequately suppedt their request for a
twenty-five percentee recovery.

2. Lodestar Cross-Check

The Ninth Circuit encourages courtsgigard against an unreasonable fee by ci
checking their calculatiorsgainst a second methoBluetooth 654 F.3d at 944. In patrticular,
the lodestar method can “confirm that a percentdgecovery amount does not award counsg

exorbitant hourly rate.’1d. at 945 (internal citations omitted).o calculate the lodestar figure,

0SS-

| an

W

court multiplies “the number of hours the prevailing party reasonably expended on the litigation

(as supported by adequate documentation) by amabke hourly rate for the region and for the

experience of the lawyer.Id. at 941 (citingStaton v. Boeing Cp327 F.3d 938, 965 (9th Cir.
2003)). When a court uses the lstdg as a crosscheck of a petege claim of fees, it need on
make a “rough calculation.Schiller, 2012 WL 2117001, at *22. “Though the lodestar figure
‘presumptively reasonable,’ the court may atljtiupward or downward by an appropriate

positive or negative multiplier reflecting a host of ‘reasonableness’ factBlgetooth 654 F.3d

at 941-42 (citingHanlon, 150 F.3d at 1029). Those factors ud# “the quality of representation,

the benefit obtained for the class, the compleaitg novelty of the issues presented, and the
of nonpayment.”Id. “Foremost among these considenasiphowever, is the benefit obtained
for the class.”Id. at 942 (citingHensley v. Eckerhard61 U.S. 424 (1983)McCown v. City of
Fontang 565 F.3d 1097, 1102 (9th Cir. 2009)).

Here, class counsel represtrt their lodestar is $95,970ot. Fees at 5. To

reach that amount, counsel applied the c&®600 per hour for Mr. Shimoda (23.9 hours), $4%

per hour for Mr. Rodriguez (167.9 hours), $270 lpeur for associate Erika Sembrano (2.5
hours), and $125 per hour for associate BrittangiBg43.2 hours). Shimoda Fees Decl. 1
18, 20-21; Rodriguez Fees Decl. 1 9. Counssrathat because the requested fee of $87,5(
represents the application of a negative migtipf 0.91 as of September 25, 2018, the reque

fee is inherently reasonable. M&ees at 7 n.3 (“[T]he factdhcounsel are generally awarded
25
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multipliers of their lodestar, the absence of atpasmultiplier in this case demonstrates the
reasonableness of the fee selected.”). Becausesel's requested fee is less than the lodests
cross-check value, and in ligbt the record as a whole, theurt accepts counsel’s rates as
reasonable See, e.g.Chun-Hoon v. McKee Foods Corf@16 F. Supp. 2d 848, 854 (N.D. Cal.
2010) (“Because the lodestar cross-check reveatadltiplier of 0.59, theaurt is satisfied that
counsel's requested fee awardot unreasonable.”).
a) Hours

Class counsel report having spent a totéd37.5 hours on this matter in order tq

reach the settlement. Mot. Fees at 5. THldévidual breakdown of houspent and hourly rates

reflected above. Class counsevéalso provided an itemized list of timekeeper activity and

corresponding rates for each activityeeShimoda Fee Decl., Ex. A. Class counsel assert that

“the time reported . . . was devoted to necesaadyworthwhile tasks, and was calculated at
reasonable billing rates.” Mot. Fees at 5. i/the bulk of the hours billed came from counse
charging higher hourly rates than those withido rates, those hours meenonetheless reasonal;
given the experience necessaryitigate complex wage and houtask action suits. Therefore
having reviewed counsel’'s time allocation in timatter, the court is persuaded that the hours
spent are reasonable.
b) Hourly Rates

A “district court must determine a reasonable hourly rate considering the
experience, skill, and reputationtbk attorney requesting feesChalmers v. City of Los
Angeles 796 F.2d 1205, 1210-11 (9th Cir. 198&)inion amended on denial of reh®08 F.2d
1373 (9th Cir. 1987). That determination is nodméby reference to tas actually charged the
prevailing party,” but instead to the “rate prdwey in the community for similar work performe
by attorneys of comparable skill, experience, and reputatialy.’see also Adoma v. Univ. of
Phoenix, Ing 913 F. Supp. 2d 964, 983 (E.D. Cal. 201&)ng attorney’s previously approved
rates to support reasonablenesa afodestly larger rate).

As described above, class counsel reahelodestar figure by multiplying the

hours of each attorney by their corresponding rate—$600 per hour for Mr. Shimoda (23.9
26
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$450 per hour for Mr. Rodriguez (167.9 hour®)7® per hour for associate Erika Sembrano (2.

hours), and $125 per hour for associate BrttBerzin (43.2 hours)—then adding the total
associated with each attorn@yreach the lodestar figuod $95,970. The fee requested by
counsel, however, $87,500, represents thyatie multiplier of 0.91 noted above.

Having reviewed the class cowtis declarations as tte prevailing rates in the
region, the court is satisfiedahbased on counsel’s experiefitigating wage and hour class
action cases, the rates charged are reason@bkShimoda Fees Decl. § 18; Rodriguez Fees
Decl. 1 9;see alscClark Fees Decl., ECF No. 54-3.

c) Lodestar Multiplier

“Once the lodestar has been calcuatbe court may adjust it upward or
downward by an appropriate positive or negatiudtiplier reflecting a host of reasonableness
factors, including the qui&y of representation, the benefit ointad for the class, the complexity
and novelty of the issues preseahtand the risk of nonpaymenstanger v. China Elec. Motor,
Inc., 812 F.3d 734, 740 (9th Cir. 2016) (internal quotations omitted) (&funetooth 654 F.3d a
941-42). Because class counsel request a feararof $87,500, which represents a negative
multiplier of 0.91 from the lodestar amount®¥5,970, and the court finds the $87,500 amour
be a reasonable twenty-five pent rate given the total clagward of $350,000, the court need
not and does not apply a multiplier to adjust taquested amount, given the reasonableness
the fee requestChun-Hoon 716 F. Supp. 2d at 854 (“This resulting multiplier of less than oy
(sometimes called a negative multiplier) suggtsisthe negotiated fee award is a reasonabils
and fair valuation of the services remed to the class by class counsel.”).

For these reasons class counsel will barded attorneys’ feaa the amount of
$87,500.

B. Request for Costs

The court also must determine an apprdpraavard of costs and expenses. Fed.

Civ. P. 23(h). “[l]n evaluating the reasonableness sfs;dhe judge has to step in and play
surrogate client.”"FACTA 295 F.R.D. at 469 (quotingatter of Cont'l Ill. Sec. Litig 962 F.2d

566, 572 (7th Cir. 1992)). Here, class counsekseimbursement of $7,688.74 in costs. Mot
27
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Fees at 15. Counsel aver this amount is less tire $10,000 provided for in the settlement ar
class noticeld. The costs include: “posia charges, photocopying apdnting expenses, trave
expenses, mediation expenses, and research and filing expenses, among other expenses
necessarily incurred to properly litigate this cadel.” Upon review, the court finds the costs
requested to be reasonable.

C. Incentive Award

Incentive awards are meant to “compensddss representatives for work done
behalf of the class, to make up for financiateputational risk undertaken bringing the action,
and, sometimes, to recognize their willingnesadbas a private attorney generaRbddriguez
563 F.3d at 958-59. While such awardsfamdy typical in class action casad, at 958, the
decision to approve such an award isatter within the court’s discretiom, re Mego Fin. Corp.
Sec. Litig, 213 F.3d 454, 463 (9th Cir. 2000).

In determining whether to approve agentive award, courts may consider the
following factors: (1) the risk to the class repentative in commencing suit, both financial an
otherwise; (2) the notoriety and personal diffies encountered by theass representative;

(3) the amount of time and effort spent by ¢thass representative;)(the duration of the
litigation; and (5) the personal tefit (or lack thereof) enjoyeoly the class representative as a
result of the litigation.Van Vranken v. Atl. Richfield CG®01 F. Supp. 294, 299 (N.D. Cal.
1995). Various courts in this circuihcluding this court, have adopted t¥ian Vrankerfactors.
See, e.qg., Zakskorn v. Am. Honda Motor Co., B1d1-CV-02610-KJIM, 2015 WL 3622990, at
*17 (E.D. Cal. June 9, 2015preater Los Angeles Agency on Deafness, Inc. v. Krikorian
Premiere Theatred LC, CV 13-7172 PSG (ASx), 2015 WL 12656271, at *4 (C.D. Cal. Feb
2015);Walsh v. Kindred Healthcay€ 11-00050 JSW, 2013 WL 6623224 *4 (N.D. Cal. Dec.
16, 2013)Dubeau v. Sterling Sav. Barik12-CV-01602-CL, 2013 WL 4591034, at *4 (D. Or|

Aug. 28, 2013)Pelletz v. Weyerhaeuser C692 F. Supp. 2d 1322, 1329 (W.D. Wash. 2009),

One California appellateourt has adopted théan Vrankerfactors as well.In re Cellphone Fee
Termination Casesl13 Cal. Rptr. 3d 510, 522 (2010). Theidt evaluates plaintiff's request fd

a $20,000 incentive award in light oktabove enumerated factors.
28
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Plaintiff argues a $20,000 incentive aw& justified because he undertook the
financial risk of being held pessally liable to defendant if asdverse judgment were rendereq
against him. Mot. Fees at 17. Plaintiff has beenlved in all stages dhe litigation, including
investigation of claimspreparation of complaints, productiohevidentiary documents, inclusic
in the discovery and pleading preseand involvement in negotiationisl. at 16. He has also
contributed to the analytical development of theecasid has “turned down a settlement offer
critical point in the litigation t@btain a better class recoveryd. at 17. Plaintiff is also subjec
to a waiver of claims much broaddan the general class membel(explaining that plaintiff
waived several individual, non-waged hour claims he believed wetiable). Finally, plaintiff
asserts he should benefit from an additionmalique factor” created kiye “factual complexity
and specificity that was required of Plafhiin assisting with the motion to remandld. at 16
(detailing onerous process of idiéying the factual predicates &very claim in order to prove
damages were below the jurisdictional threshollgintiff has previouslyprovided a declaratior
detailing his involvement in the litigatiorBeeAcosta Prelim. Approval Decl., ECF No. 33.

While the court recognizes plaintiff's pergal involvement and sacrifice on beh
of the class, the court findsalextent of his role and expos does not warrant a $20,000 awa
when viewed in light of th&an Vrankerfactors. First, despitidae court’s cautionary warning
that approval of the incentivavard would require “substantijaistification,” Prelim. Approval
Order at 11, plaintiff provides reupplemental declaration in support of the present motions
rather, the court is left to rely on the same dextion submitted in suppast plaintiff's earlier
motion for preliminary approval, Acosta PreliApproval Decl. Second, at the February 8, 2(
motion hearing, when asked about the purportedofiglersonal liabily plaintiff may have
sustained if an adverse judgment had been reddmgainst the classtatl, counsel did not
identify any authority suggestirigis action is subject to a st&bry or equitable fee-shifting
provision that would increasplaintiff's risk, particularly idight of the contingency nature of
counsel’s representatiorsee Paul, Johnson, Alston & Hunt v. Grau8§6 F.2d 268, 271 (9th
Cir. 1989) (“Although the common fund doctrine does not permishiféing of the burden of the

litigation expenses to the losingrpa it does permit the burden to learedamong those who
29
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are benefited by the litigant’s efforts.”) (emphasis in origirtatigton 327 F.3d at 965
(“Generally, litigants in the United States pagittown attorneys’ fees . . . however, Congress
has legislated that in certain eagrevailing parties may recover their attorneys’ fees from the
opposing side.”). Finally, when asked at heahog many hours plaintifbersonally invested ir
this action, counsel estimated betm twenty-five and forty hourghich is not an extraordinary
amount. Compare Ontiveros v. Zamqra03 F.R.D. 356, 366 (E.D. Cal. 2014) (awarding

$15,000 incentive award where class plainti#rg271 hours on his duties over a period of si

Do

years),and Bogosian v. Gulf Oil Corp621 F. Supp. 27, 32 (E.D. Pa. 1985) (awarding $20,000
each to two class plaintiffs who spemtexcess of 500 hours in the litigatiomjith Torchia v.
W.W. Grainger, Ing 304 F.R.D. 256, 281 (E.D. Cal. 20X#@ducing $15,000 incentive request
to $7,500 where class plaintiff expended 64 hoars), Krzesniak v. Cendant CoyNo. C 05-
05156 MEJ, 2008 WL 4291539, at *3 (N.D. Calp&d.8, 2008) (reducing incentive award to
$1,500 where plaintiff's participation was onhfli¢htly higher” than the two and five hour
increments expended by plaintiffs in comparable case).

As plaintiff concedes, the incentive awaf $20,000 is larger than customary.
Mot. Fees at 17. The $20,000 request, which is rquigrd percent of théotal settlement value
($20,000 =+ $350,000 = 0.0571), is beyond the amounititradlly deemed reasonable in the
Ninth Circuit. See Gaudin v. Saxon Mortg. Servs.,,IhD. 11-CV-01663-JST, 2015 WL
7454183, at *10 (N.D. Cal. Nov. 23, 2015) (“Many courtshie Ninth Circuit have also held that
a $5,000 incentive award is ‘presumptively reasondpleSuch an award would also be greater
than those customarily granted in this distrisee, e.g Ontiveros 303 F.R.D. at 366 (granting
$15,000 incentive award as more proportional €0%B,700 average awardather individual
class membersNlonterrubio v. Best Buy Stores, L.R91 F.R.D. 443, 463 (E.D. Cal. 2013)
(granting $2,500 award, reflecting only .62qent of the total settlement fundjasquez266
F.R.D. at 490 (finding $5,000 representative paynebe fair and reasonable). Similarly, othier
courts throughout the circuit have adjustespdbportionately high reqseted incentive awards.
See, e.gBellinghausen v. Tractor Supply C806 F.R.D. 245, 267 (N.D. Cal. 2015) (reducing

award to $15,000 where proposed $20,000 awasdnsarly four times the amount deemed
30
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presumptively reasonable by that cougndoval v. Tharaldson Employee Mgmt.,,IND.
EDCV 08-482-VAP (OPx), 2010 WL 2486346,*40 (C.D. Cal. June 15, 2010) (finding
$12,500 incentive request excessive under the cstamoes of the case and reducing award t
$7,500).

In light of these considations, the court finds # an award of $10,000 more
appropriately rewards plaintiff for the riskin@ and effort expended throughout this litigation
while also guarding against an award overly dipprtionate to the clas®espite this reduction

plaintiff will still be fairly rewarded for his efforts: $10,000 represents approximately two pe

of the total award ($10,000 + $350,000 = .028%) an hourly rate of $250 ($10,000 =+ 40-houf

estimate = $250 per hour). These rates, compahathpeaking, are reasonable if not more th
reasonable under the circumstances of this case.Ontivergs303 F.R.D. at 36@ylonterrubiq
291 F.R.D. at 463. Plaintiff is granted an incentive award of $10,000.

D. Class Administrator Fee

Plaintiff also asks the court to approve edstthe claims administrator, Simplur
Inc. The court preliminarily approved $10,000 being allocated to complete administrative
but noted that amount is unusually high for &slaf this size and for a case geographically
restricted to only CaliforniaPrelim. Approval Order at 12. Piiff now represents that the
actual costs necessarydompensate Simpluris through conclusion in this matter is $5,134.

Given the administrative futions executed by SimpluriseeKline Fees Decl., ECF No. 54-4,

the court finds the $5,134 in costs to be comparabliee size of the class, and thus reasonably

necessarySee, e.gVasquez266 F.R.D. at 484 (approving $25,000 administrator fee awara
in wage and hour case involving 1@@tential class members). The administrator fee of $5,1
approved.

E. Cy PresDistribution

Because most class action settlements resultclaimed funds, a plan is requirg
for distributing those fundsSix (6) Mexican Workey904 F.2d at 1305. The methodcyfpres
distribution allows unclaimed funds to beméfie entire class, albeit indirectlyd. at 1305. Any

award distributed under tloy presdoctrine must qualify as “the xiebest distribution” to giving
31
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the funds directly to the class membeD®ennis 697 F.3d at 865. “Not just any worthy charity
will qualify as an appropriatey presbeneficiary”; there must be “a driving nexus between thg
plaintiff class and they presbeneficiary.” Id. A cy presdistribution is an lause of discretion if
there is “no reasonable certgi” that any class memberould benefit from it.1d.

In the court’s preliminary approval ondehe court approved the followiry pres
provision: “If class members do not cash thettlement checks within 180 days of receiving
them, half of those sums will be distributiethe State Treasury and half will go to the
Sacramento Voluntary Legal Services Program Employment Law Téisithecy pres
beneficiary.” Prelim. Approval Order at 11. ddethe final agreemestightly modifies the

distribution scheme originally proposed:

For any residue from settlement checks that were not cashed within
one hundred and eighty (180) daysssuance, this amount will be
paid out pursuant to Ce of Civil Proceduresection 384(b), in the
following manner: (a) 25% to the State Treasury for deposit in the
Trial Court Improvement and Modernization Fund; (b) 25% to the
State Treasury for deposit into thqual Access Fund of the Judicial
Branch; and (c) 50% to the Sacramo Voluntary Legal Services
Program Employment Law Clinic as thg presbeneficiary.

Mot. Approval at 6 (citing Ex. A 88 5.6, 7.9).

Although plaintiff does not fully briehe modification, the court is nonetheles
satisfied that there is a “driving nexinstween the plaintiff class and ttye presbeneficiary”
given the nature of this suit and that the putatiass is geographically confined to California.
SeeMot. Approval at 14 (“[T]he class is composafindividuals working in California.”). On
that basis, theourt approves they presdistribution scheme.

1
1

3 “The Voluntary Legal Services Program of Northern Californ@violes services to
clients who need assistance wilal problems related to theiarrent or former employment.
These legal problems includeetdenial of unemployment insurance benefits, wage and hout
issues, discrimination or sexual harassmemd,varongful termination. VLSP does not provide
any advice or assistance with Workers’ Cemgation, pensions, or severance packages.”
Services We Offer, Voluntary Legal Services Ramg, http://www.visp.org/services-we-offer/#
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VII.  CONCLUSION

In conclusion, the court APPROVESethlass settlement as follows:

1.
2.
3.

7.
8.

The court CERTIFIES the class defined above;

The court GRANTS final appwal of the settlement;

The court AWARDS an incentive paygmt of $10,000 to the named plaintiff
Jared Acosta;

The court APPROVES they presdistribution as proposeuly the parties;
The court AWARDS administration sts in the amount of $5,134 to the
settlement administrator Simpluris, Inc.;

The parties and the settlement administrator shall perform their respectiv|
obligations under the terms thfe settlement agreement;

The court APPROVES attorneys'’efe in the amount of $87,500; and

The court APPROVES reimbursement of costs in the amount of $7,688.7

This order resolves ECF Nos. 54 and 56.

IT 1S SO ORDERED.

DATED: November 14, 2019.

STATES DISTRICT JUDGE

33

4.



