Huddleston et al v. Federal Home Loan Mortgage Corporation, et al
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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

ROBERT HIJDDLESTON; MARILYN
HUDDLESTON; and HELEN HAZEL

Plaintiffs,

V.

FEDERAL HOME LOAN MORTGAGE
CORPORATION aka FREDDIE MAC;
PLAZA HOME MORTGAGE, INC;
WELLS FARGO BANK, N.A.; CAL-
WESTERN RECONVEYANCE
CORPORATION; and DOES 1 through 10
inclusive,

Defendants.

Defendants Federal Home Loan Mortg&gmrporation (Freddie Mac) and Wells

Fargo Bank, N.A. (Wells Fargo) removed this casthi®court. Plainffs now move to remand

No. 2:17-cv-00520-KIMCMK

For the reasons explained beldte court GRANTS plaintiffs’ motion.
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BACKGROUND

Plaintiffs Helen Hazel, Robert Hudditon, and Marilyn Huddleston filed a
complaint in the Superior Court of the State of California, County of Tehama, alleging elev
claims relating to the foreclosure of their hom@:\(iblation of the securityirst rule, Cal. Code
Civ. P. § 726(a); (2) breach abmtract; (3) wrongful foreclosurg¢4) quiet title;(5) slander of
title; (6) cancellation of instrunmés; (7) promissory estoppel; (@entional misrepresentation;
(9) fraud; (10) breach of fiduciaduty; and (11) dearatory relief. See generallizompl., ECF
No. 1. Plaintiffs are California citizensd. Y 1-2.

Defendants Freddie Mac and Wells Fargnoged the case to this court based
diversity jurisdiction. ECF Ndl. Freddie Mac is a Virginieitizen; Wells Fargo is a South
Dakota citizen; and Plaza Home Mortgage (Plara Cal-Western Reconveyance (Cal-West
are California citizensld. at 3-5.

Shortly after removal, Wells Fargo moveddismiss plaintiffs’ complaint. ECF

en

2rn)

No. 3. Before responding to the motion, plaintiffs moved to remand, asserting this court lacks

subject matter jurisdiction due toetlabsence of complete diversitgeePls.” Mot. Remand,
ECF. No. 4. Defendant Wells Fargo filed an egipon, Opp’n, ECF No. 8, and plaintiffs filed
reply, Reply, ECF No. 14.

. LEGAL STANDARDS

je2)

A defendant may remove an action to dn&rict court that embraces the place the

action is pending. 28 U.S.C. § 1441. After rentpaglaintiff can challenge the subject matte
jurisdiction of the fedel court and move to remand on tfreund that there is no diversity of
citizenship. Kaufman v. General Ins. Co. of Amerid®2 F. Supp. 238, 239 (S.D. Cal. 1961).
The removal statute is strictly construed and douobgarding the court’sijisdiction are resolve(
in favor of remand.Luther v. Countrywide Home Loans S, 1533 F.3d 1031, 1034 (9th Cir.
2008). If removal was improper, “the distreziurt lack[s] subject matter jurisdiction, and the

action should [be] remanded the state court. Toumajian v. Frailey135 F.3d 648, 653 (9th
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Cir. 1998),abrogated on other grounds Betna Health Inc. v. Daviléb42 U.S. 200, 210
(2004))!
Il DISCUSSION

A. Legal Principles

A defendant may remove a case withoa-diverse defendant on the basis of
diversity jurisdiction and then seek to persutdedistrict court thahe non-diverse defendant

was fraudulently joinedSee McCabe v. General Foods Cogill F.2d 1336, 1339 (9th Cir.

1987). A non-diverse defendant is fraudulently goirf the removing defendant can show thalt

“the plaintiff fails to state a cause of actiagainst a resident [nativerse] defendant.’ld.
“Fraudulent joinder is a ten of art”; “[i]f the plaintiff fails to state a cause attion against a

resident defendant . . . the joindettloé resident defendant is fraudulentd.. Fraudulent joinde

“does not require a finding of fudulent intent; rather, fraudulent joinder exists if, whatever the

plaintiffs’ motive, their claim against an-state defendant has no chance of successtivenn
v. Sears, Roebuck & C&22 F. Supp. 1453, 1455 (D. Minn. 1993) (citimulos v. Naas Foods
Inc., 959 F.2d 69, 73 (7th Cir. 1992)). The couryrfiad fraudulent joindeonly if, “after all
disputed questions of fact aatl ambiguities in the controllgnstate law are resolved in the
plaintiff's favor, the plaintiffcould not possibly recover against the party whose joinder is
guestioned.”Nasrawi v. Buck Consultants, L|.Z13 F. Supp. 2d 1080, 1084 (E.D. Cal. 2010
(citing Kruso v. Int'l Tel. & Tel. Corp.872 F.2d 1416, 1426 (9th Cir. 1989)). The defendant
seeking removal to the federal court is entitiegresent the facts showing the joinder to be
fraudulent. McCabe 811 F.2d at 1339.

Here, plaintiffs allege complete dirggty does not exist because both Pkaza
Cal-Western are California citizens. Mot. torand at 7; Compl. 1§ 21-22. Wells Fargo alle

Plaza and Cal-Western are fraudulently joined defendants whose citizenship should be igf

! AlthoughGausprescribes a “strong presumpticajainst removal jurisdictioGaus v. Miles,
Inc., 980 F.2d 564, 566 (9th Cir. 1992), the Supreme Court has recently questioned “whett
a presumption is proper in mine-ruvelisity cases” such as this oart Cherokee Basin
Operating Co., LLC v. Owens35 S. Ct. 547, 554 (2014) (finding, at least for cases brought
under the Class Action FairnesstAgo antiremoval presumption).
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for jurisdictional purposes. Opp’n at 1. Becatisecourt concludes Cal-Western is a proper
defendant in this case, complete diversithatking, and plaintiffs’ motion to remand is
GRANTED.

B. Cal-Western is a Proper Defendant

Wells Fargo alleges Cal-Wesh is a nominal, and ¢hheby fraudulently joined,
defendant because allegations against Cal-Westercern its administrative role as a trustee
under the deed of trust. Opp’nat “[A] federal court must disgard nominal or formal parties
and rest jurisdiction only upon the citizensbipreal parties to the controversyiNavarro Sav.
Ass’nv. Lep446 U.S. 458, 461 (1980). A nominal or fraudulently joined defendant is one
holds the subject matter tife litigation in a subordinate or ggessory capacity as to which the
is no dispute.”SEC v. Colellp139 F.3d 674, 676 (9th Cir. 1998).

As a trustee, Cal-Western may be stailyt privileged from suit under California

Civil Code § 2924 for its purpordéy administrative role iplaintiffs’ foreclosure.SeeCal. Civ.

Code § 2924see also Kachlon v. Markowjtz68 Cal.App.4th 316, 334 (2008) (under Cal. Ciy.

Code § 2924(d), “the statutorily requiredihmay, publication, and delivery of notices in
nonjudicial foreclosure, and the performancestatutory nonjudicial ficeclosure procedures,
[are] privileged communications under the qualified common-interest privilege of section 4
subdivision (c)(1)”). An exception to this privilegs an allegation of malice, where the “maili
publication, and delivery of noticeg/as “motivated by hatred or Will towards the plaintiff or
by a showing that the defendant lacked reabtengrounds for belief in the truth of the
publication and therefore actedreckless disregard tfie plaintiff's rights.” Kachlon 168 Cal.
App.4th at 336.

Here, Wells Fargo contends Cal-Westeonduct is privileged because it merely
recorded foreclosure-related documents and wcted the trustee’s sal®©pp’n at 3. But

plaintiffs aver and allege more than this, #mel additional showing gigerise to a plausible

who
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finding of malice. Specifially, in a declaratiohfiled in support of plaitiffs’ motion, plaintiffs
stated in an attempt to prevent foreclosure @edings, they wrote to Cal-Western and asked for
the “exact amount of money neededring the mortgage baok good standing.” Huddleston
Decl. 1 7, ECF No. 6. Cal-Westedid not provide the answeld. Plaintiffs also stated during
the foreclosure process, Cal-Wast's auctioneer stood on the cithause steps to auction off the
property. Id. 8. However, with neither notice tapitiffs nor announcement to the public, Cpl-
Western’s auctioneer changed tage of the auction several tim@sd eventually succeeded ir
selling the property without plaintiffs’ knowledgéd. 1 9(b). In doing so, Cal-Western failed to
record and make available for inspectioa thason for each and every continuaride{ 9(c).
This lack of knowledge, plaintiffstate, denied them the opporturtibyprevent the foreclosure of

their property.ld. 1 8. Additionally, in their complaint, @intiffs alleged “[d]efendants, and eath

of them, knowingly and willfully conspired, andgaged in a common enterprise, and engaged in

a common course of conduct to accomplish wrarggeplained of herein.” Compl. § 11.
These averments and allegations, considergether, provida plausible showing
of malice. See, Natividad v. Ocwen Loan Servicing, |L1&€-01670, 2014 WL 6611054, at *4

(E.D. Cal. Nov. 19, 2014) (plaintiffs could afle non-privileged malice by showing defendant

U)

were notified of plaintiffs’ attept to modify mortgage loan fuge defendants filed notice of
default); Smith v. Quality Loan Serv. CoriNo.11-2108, 2012 WL 202055, at *3 (E.D. Cal. Jan.
23, 2012) (plaintiff adequatelylaged malice stating generatlyat “defendants made false
representations ‘with full knowledgef their falsity.”). The ourt finds Cal-Western to be a
properly joined non-diverse defendapiintiffs’ motion is GRANTED.

V. CONCLUSION

For the forgoing reasons, this COGRANTS plaintiffs’ motion to remand.
Accordingly, Wells Fargo’s motion tdismiss is DENIED as MOOT.
This resolves ECF Nos. 3 and 4.

% In assessing a motion to remand, a court may look to a party’s declaration filed in
support of the motionSeePrime Healthcare Servs. — Shasta, LLC v. Allstate Ins.Xbm. 16—
01363, 2016 WL 5944096, at *1 (E.D. Cal. Oct. 13, 2016).
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IT 1S SO ORDERED.
DATED: August 22, 2017.

STATES DISTRICT JUDGE




