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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | KENNETH WAYNE ROBERSON, No. 2:17-cv-0531 MCE AC P
12 Petitioner,
13 V. FINDINGS & RECOMMENDATIONS
14 | WARDEN OF CALIFORNIA STATE
15 PRISON, SOLANO,
16 Respondent.
17 Petitioner, a state prisoneropeeding pro se, has filecpatition for a writ of habeas
18 | corpus pursuant to 28 U.S.C. § 2254. Currelndifipre the court is respondent’s motion to
19 | dismiss the petition as wholly unexhausted. ECF No. 14.
20 l. Factual and Procedural Background
21 On September 28, 2015, a jury convicted poatér of possession of ammunition by a
22 | felon and he admitted to allegations that he radious strike offenses. ECF No. 1 at 1; Lod.
23 | Doc. 1; Lod. Doc. 2. Petitioner was sentenced determinate state prison term of six years:
24 | three years for the offense, plus three yearghiprior strike enhancement. ECF No. 1 at 1;
25 | Lod. Doc. 2.
26 A. Direct Review
27 Petitioner appealed his convant to the California Courdf Appeal, Third Appellate
28 | District. ECF No. 1 at 2. At the time he fildte petition, he stateddhhis petition was still
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pending. ECF No. 1 at 2. On October 18, 2017, thetof appeal reversqgktitioner’s strike
conviction enhancement, vacated his senteanog remanded the matter to the trial court for
retrial of the strike allegatiorend resentencing. Lod. Doc. 2.

According to the Third Appellate District’s case information website, petitioner rece
filed another notice of appeal in his criminal caddis opening brief is currently due October
20182

B. State Collateral Review

Petitioner filed a petition for writ of habeas corpus in superior court on September 2

2015, which was denied on the same day. ECF No. 1 at 3, 26-27.
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According to the Third Appellate District’'s case information website, petitioner has filed

four petitions for writ of habeaorpus since filing the petition ihis case and the dockets in
those cases reflect that thegre each denied withilbaut a week of being filed.

C. Federal Petition

The petition in this case was filed on Maug®, 2017. ECF No. 1. On screening the
petition, the court noted thatappeared to be fully unexhausted and petitioner was given an
opportunity to either (1) notify thcourt that state court remedwesre exhausted or unavailable

or (2) move for a stay and abeyance under Rhines v. Weber, 544 U.S. 269 (2005). ECF N

Petitioner moved for a stay (ECF No. 7), butddito address the factonecessary to obtain a

Rhines stay, resulting in the motion being demtiout prejudice (ECHNo. 8). Petitioner was
given thirty days to file a motiofor stay that addressed the thRignes factors, and warned th
failure to do so would result in the petition besggved without a stay and his petition would |

subject to dismissal unless respamdegaived the exhaustion regaiment. _Id. After petitioner

! Docket for California Court of Appeal Case No. C087680:
http://appellatecases.coulfinca.gov/search/case/dockefim@dist=3&doc id=2258977&doc n

p
=C087680&request token=NilwLSIkXkw2WESCI9SEJIJUEQBUTxbKyMuXzJTMCAgCq%3

D%3D.

2 Brief deadline for Californi€ourt of Appeal Case No. C087680:
http://appellatecases.coufftinca.gov/search/case/briefinfip?dist=3&doc_id=2258977&doc_n
=C087680&request_token=NilwLSIkXkw2WHSCI9SEJJUEQ6UTXxbKyMuXzJTMCAQgCQg?
D%3D.
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failed to file a motion for stayespondent was ordered to resptmthe petition (ECF No. 9) an
filed a motion to dismiss (ECF No. 14).

[l Motion to Dismiss

Respondent seeks dismissal on grounds ttiggpels wholly unexhasted. ECF No. 14.
In response to the motion, petitioner has filed “motions to seek relief from procedural
default.” ECF Nos. 18, 19. Though not identicad thotions are substantially similar. Both
motions, rather than responding to the argumaeaitttie petition is undrausted, instead reques
that petitioner be relieved from proceduwlafault caused by ineffége assistance of trial
counsel; petitioner then proceedsatgue the merits of his petition. Id. Petitioner’'s motions
conclude by requesting that respondentttion to dismiss be denied. Id.

The exhaustion of state court remedies iseaquuisite to the gréing of a petition for
writ of habeas corpus unless “there is an abs®f available Staworrective process” or
circumstances make the process ineffectivertbect a petitioner’sghts. 28 U.S.C.

§ 2254(b)(1). If exhaustion is to be waived, itshie waived explicitly by respondent’s couns
28 U.S.C. § 2254(b)(3).A waiver of exhaustion, thus, maot be implied or inferred. A
petitioner satisfies the exhaustion requiremenpioyiding the highest statcourt with a full and
fair opportunity to consider all claims beforeepenting them to the feidd court. _Picard v.

Connor, 404 U.S. 270, 275-76 (1971); Middleton v. Cupp, 768 F.2d 1083, 1086 (9th Cir. 1

(citation omitted). A habeas petitioner betiwes burden of proving hieas exhausted his state

court remedies, Williams v. Craven, 460 F.2d 12254 (9th Cir. 1972) (per curiam) (citation

omitted), and petitioner has not met his burden.

It is clear from the petition that petitionersh@ot exhausted his state court remedies (E

No. 1 at 2-13), and the California Supreme Cauntiline docket continugés show no signs of g
direct or collateral appeal filed by petitioner. To the extent petitioner may be attempting to
that his claims are procedurally defaulted aherefore technicallgxhausted because state

remedies are no longer available, there is no eemlehprocedural default. Moreover, it appe

3 A petition may be denied on the merits withexhaustion of state couemedies. 28 U.S.C.
2254(b)(2).
3
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unlikely that petitioner’s claims are procedurallgfaulted as he is acély pursuing state court
remedies.

[I. Certificate of Appealability

Pursuant to Rule 11 of the Federal Rules€ning Section 2254 Cases, this court mu
issue or deny a certificate of appealability whesmiiers a final order adverse to the applicant.
certificate of appealability may issue only “if tapplicant has made a staostial showing of the
denial of a constitutional right.28 U.S.C. § 2253(c)(2).

When a petition is dismissed on procedgralunds, as is being recommended in this
case, a certificate of appealability “should issue wherprisoner shows, atdst, [(1)] that jurists
of reason would find it debatable whether thetjetistates a valid claim of the denial of a

constitutional right and [(2)] #t jurists of reason would find it debatable whether the district

court was correct in its procedural rulingSlack v. McDaniel, 529 U.S. 473, 484 (2000). This

court finds that no jurist ollason would find it debatable ttiae petition is unexhausted and a
certificate of appealality should not issue.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Respondent’s motion to dismiss (ECB.NL4) be granted and the petition be
dismissed as unexhausted.

2. This court decline to issue the certificafeappealability referenced in 28 U.S.C.

§ 2253.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be filed and served within fexr days after service of the objections. The
i
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parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: September 25, 2018 _ -
m.r:_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




