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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JEFFREY ALLEN BENNETT, No. 2:17-cv-555-EFB
Plaintiff,
V. ORDER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security

Defendant.

Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
(“Commissioner”) denying his application for arjpel of disability andDisability Insurance
Benefits (“DIB”) under Titles Il othe Social Security Act. Thearties have filed cross-motion
for summary judgment. ECF Nos. 13, 16. Forrdesons discussed below, plaintiff's motion
summary judgment is denied atte Commissioner’s motion is granted.

l. Background

Plaintiff filed an application for a period dfsability and DIB, alleging that he had beel
disabled since April 5, 2005. Administratived®ed (“AR”) 307-08. Plaitiff's application was
denied initially andipon reconsiderationd. at 198-202, 205-09. On October 20, 2014 and
March 11, 2015, hearings were held before adstriaive law judge (“ALJ”) David G. Buellld.
at 56-160. Plaintiff was represented by coumasdloth hearings, at which he testifidd.
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Plaintiff's wife also testified athe first hearing, and a vocatidrexpert testified at the second
hearing. Id. at 96-100, 150-58.

On June 24, 2015, the ALJ issued a decisionfigdhnat plaintiff was not disabled unde
sections 216(i) and 223(d) of the Actd. at 30-48. The ALJ made the following specific

findings:

1. The claimant last met the insured status requirements of the Social Security Act on
December 31, 2012.

2. The claimant did not engage in substargahful activity during the unadjudicated peri
from March 21, 2009 through his date lestured of December 31, 2012 (20 CFR
404.1571et seq).2

! Disability Insurance Benefitsre paid to disabled persons who have contributed to

Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid

to disabled persons with low income. 42 U.S.C. 88 EH&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or mentapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
§§ 423(d)(1)(a), 416.920 & 416.971-Mowen v. Yuckert82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimam@aging in substantial gainful
activity? If so, the claimant iund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three. nidt, then a finding of not disabled is
appropriate.

Step three: Does the claimanimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w@kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).
The claimant bears the burden of proof ie finst four steps athe sequential evaluation

process.Yuckert 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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. Through the date last insurdte claimant had the followingevere impairments: left
knee internal derangement and degenerating jiisease, posttraumatic stress disorder

. Through the date last insuredetblaimant did not have an impairment or combination

. After careful consideration of the entimecord, the undersignduhds that, through the

. Through the date last insuredetblaimant was unable to perform any past relevant w

. The claimant was born [in] 1971 and wasy&ars old, which is defined as a younger

. The claimant has at least a high school atdan and is able to communicate in English

. Transferability of job skills is not material the determination of disability because us

(PTSD), mild degenerative disc disease ofitimebar spine, left ear hearing loss, status
post retinal detachment of the lefte, and headaches (20 CFR 404.1520(c)).

* k% %

impairments that met or medically equaledgbeerity of one of the listed impairments
20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.

* % %

date last insured, the claimant had thedwsi functional capacitio perform sedentary
work as defined in 20 CFR 404.1567(a) exdeptan occasionally stoop, kneel, crouct
and crawl. He cannot climb ladders, ropesaaffolds. He must avoid hazards of
working at unprotected ights, around dangerous, ungied moving machinery, or
operating a motor vehicle. He must aveidreme background noise but can work in &
typical indoor setting such as office, medjeaducational, retaibr light manufacturing
setting. He can perform work that does regjuire binocular vision. He can perform

of
in
1526)

—J

simple, routine, and repetitive work. He agaspond to routine changes in the workplace

and can tolerate brief, superficial contact with the public.

* % %

(20 CFR 404.1563).

* % %

individual age 19-44, on the ddsest insured (20 CFR 404.1563).

(20 CFR 404.1564).

the Medical-Vocational Rules as a framewaufgorts a finding that the claimant is “ng
disabled,” whether or not the claimant hassferable job skills (See SSR 82-41 and 2
CFR Part 404, Subpart P, Appendix 2).

20, 2009. AR 213.

2 Plaintiff previously filed an application for DIB benefits, which was denied on Mar
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10. Through the date last insured, consideringclh@nant’s age, education, work experience,

and residual functional capacity, there weresjthat existed ingnificant numbers in the
national economy that the claimaiud have performed (20 CFR 404.1569 and
404.1569(a)).

* * %

11.The claimant was not under a disability, asmkdiin the Social Sedty Act, at any time
from April 5, 2005, the alleged onset date, through December 31, 2012, the date la
insured (20 CFR 404.1520(f)).

Id. at 32-47.

UJ
—

Plaintiff's request for Appeals CounciMiew was denied on December 19, 2016, leaving

the ALJ’s decision as the findecision of the Commissioneld. at 7-12.

. Legal Standards

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attie proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 199%gckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &g, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanc®aelee v. Chatep4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinirgedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesZdlund v. Massanari253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).
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1. Analysis

Plaintiff argues that the ALJ erred [i) rejecting opinions from non-examining
physicians without sufficient reass, and (2) relying on the vdamnal expert’s testimony to fing
that he could perform past prizvork. ECF No. 13 at 5-13.

A. Medical Opinion Evidence

Plaintiff first argues that the ALJ erred Bjecting the opinions from state agency nont

examining physicians, finding that plaintiff is modietgt impaired in his ability to interact with
others. ECF No. 13 at 5-11.

The weight given to medical opinions dads in part on whether they are proffered by

treating, examining, or non-examining professionalsster v. Chater81 F.3d 821, 834 (9th Cir.

1995). “The weight afforded a non-examinigysician’s testimony depends on the degree t
which they provide supporting exguiations for their opinions.Ryan v. Comm'r of Soc. Se628
F.3d 1194, 1201 (9th Cir. 2008). An ALJ “may reject the opinion of a non-examining phys
by reference to specific evidence in the medical recaglsa v. Callaharii43 F.3d 1240, 124
(9th Cir. 1998).

Two state agency non-examining physiciensewed plaintiff'srecords and provided
opinions as to his mental limitatioAsDr. James Levasseur, Ph.D., completed a psychiatric
review technique form (“PRTF*that included an opinion that plaintiff has moderate difficult
in maintaining social functioning and concernitrat persistence, and pace. AR 166. He also

completed a residual functional capacity (“RFCSs@ssment, opining thatapitiff was able to

3 The record also contains medical opiniassessing plaintiffghysical limitations, but
plaintiff does not challenge the Als treatment of those opinions.

4 When a claimant alleges disability doea mental impairment, the Commissioner’s
regulations require the ALJ to follow a speciayétsatric Review Technique Form (“PRTF”) ir

reviewing the claim at step two and thredlef sequential evaluation. 20 C.F.R. § 404.15203;

see Keyser v. Comm’r Soc. Sec. Adn@48 F.3d 721, 725 (9th Cir. 2011). The ALJ must first
determine whether a medically determinahblental impairment exists (20 C.F.R.

§ 404.1520a(b)), and then rate the degree of fundtiomi&ation in four broa areas (activities of

daily living; social functioning; concentian, persistence, grace; and episodes of
decompensation) (20 C.F.R. § 404.1520a(c)). Ittaenant has a severe mental impairment,
ALJ must then proceed to step three of the amsafrsd determine whether the claimant satisfi
specific listing for a mental disordeKeyser 648 F.3d at 725.
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understand and follow simple andngplex instructions; produce coentrated effort needed to
complete simple and complex tasks with adégparsistent, pace, and reliability, but with
occasional disruption from anxiety; present vathappropriate appearance; cooperate, carry
normal conversation, get along with others ahlpin public, and at work with occasional
problems with social interactiatue to PTSD; and adapt to the demands of an informal work
environment.ld. at 169. Dr. James Brown, Ph.D. reviewed plaintiff's medical records and
affirmed Dr. Lavasseur’s opiniorid. at 178, 182.
Plaintiff argues that inssessing his RFC, the ALJ rejedtwithout explanation Dr.

Levasseur and Dr. Browntpinions that plaintiff isnoderately limited in his ability to interact

and get along with the general public and coworkers. ECF No. 13 at 7. The Commissiong

relying onStubbs-Danielson v. Astrug39 F.3d 1169 (9th Cir. 2008), argues that the ALJ's R
determination adequately captured Dr. Lavass&d Dr. Brown’s opmiion, including the
limitations regarding plaintiff's ability to interagtith the public and cow&ers. ECF No. 16 at
1.

In Stubbs-Danielsarthe Ninth Circuit held that faALJ’s assessment of a claimant
adequately captures restrictions relatedaiecentration, persistence, and pace where the
assessment is consistent with restrictimientified in the medical testimonyld. at 1174. The
medical testimony relied upon by the ALJStubbs-Danielsofound that the plaintiff retained
the ability to perform simple tasks notwitastling some evidence that the plaintiff had
deficiencies in paceld.

Here, although both state agency physisifound that plaintiff had moderate
impairments in social function, and would ocoasilly have problems with social interactions,
they both opined that plaintiff could perfornmgle and complex tasks as well as “cooperate,
carry on a normal conversation, [and] get along witters at home, in public and at work.” Al
169, 182. The ALJ's RFC determination—whichitiea plaintiff to simple, routine, and
repetitive work with only brief, superficiabatact with the public—adequately captured their
medical opinions pertaining to social interactioSge Stubbs—Danielsdb39 F.3d at 1174 (an

ALJ may translate assessed mental limitations‘ith® only concrete resttions available to
6

on a

FC




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

him.”); see als&SSR 85-15 (simple and reparative or une#liibbs “ordinarily involve dealing
primarily with objects, rathehan with data or people.”).

Moreover, substantial evidence in the recsugports the finding that plaintiff was not
significantly impaired in his ability to interawatith others. As observed by the ALJ, medical
records regularly noted that ptéif's behavior was cooperativpleasant, or appropriate during
examinations.See, e.gAR 34, 557, 674, 769, 1087, 1092, 1133, 1144, 2187. In his functio
report, plaintiff stated gt he did not have problems getting along with othitsat 363. The
record also supports the ALJ’s fimgi that plaintiff is able to tral and interact with family and
friends. See, e.gid. at 34, 652 (plaintiff stayed with friendgter getting into a fight with his
wife), 943 (reflecting plaintiff was sailing withiénds); 1002 (plaintiff reported he traveled to
west coast to be with mother after she sufferbdaat attack). Althougplaintiff disputes that
these records demonstrate an ability to adewith the public or coworkers, the ALJ’'s
interpretation of the evidence was reasonaBlayliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t
Cir. 2005) (court’'s must defer to the ALJ’s reaable interpretation dhe evidence).

Accordingly, the ALJ's RFC determinationgperly accounted fddr. Lavasseur and Dr
Brown'’s opinions.

B. VocationalExpert'sTestimony

Plaintiff also argues that the ALJ erredsedp-five of the sequential evaluation by relying

on the vocational expert’s testimony to find thatwas not disabled. ECF No. 13 at 11-13.
At the fifth step, the ALJ is required tmlentify specific jobs existing in substantial
numbers in the national economy that [thejrdlant can perform deite her identified
limitations.” Johnson v. ShalaJ&0 F.3d 1428, 1432 (9th Cir. 1995). The ALJ must first ass
the claimant’s residual functional capacity (“RFGKhich is the most the claimant can do des
his physical and mental limitations. 20 C.F.R1$445(a)(1). The ALJ then must consider w

potential jobs the claimant canrfigm given his RFC, age, edum, and prior worlexperience

nal
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20 C.F.R. § 416.96&ee Terry v. Sullivar803 F.2d 1273, 1275 (9th Cir. 1990). “In making this

determination, the ALJ relies on the DOT, whiclthis SSA'’s primary source of reliable job
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information regarding jobs thakist in the national economyZavalin v. Colvin 778 F.3d 842,
845-46 (9th Cir. 2015) (quotation marks omitted).

In additional to the DOT, an ALJ may redy testimony from a vocational expert who
testifies about the jobs the claimant can @enfin light of his limitations. 20 C.F.R.
8 416.966(e)Valentine v. Comm’r Soc. Sec. Admbv4 F.3d 685, 689 (9th Cir. 2009).
Generally, occupational evidence provided by a vooatiexpert should beonsistent with the
occupational information supplied by the DOWassachi v. Astryet86 F.3d 1149, 1153 (9th

Cir. 2007) (citing SSR 00-4p, at *4). Howev&an ALJ may rely on expert testimony which

contradicts the DOT, but only insofar as the rdamntains persuasive evidence to support the

deviation.” Johnson 60 F.3d at 1435.

At the March 2015 hearing, the vocational expestified that a hypothetical individual
with plaintiff's education, work experiencen@residual functional capi#g could perform the
following positions: assembly (3,000 jobs in California and 20,000 nationally; inspector (2,
jobs in California and 13,000 nationally); and loader (2,000 jobs in California and 20,000
nationally). Plaintiff argues #t the ALJ erred by relying dhe vocational expert’s testimony

regarding the number of availalgbbs for the assembly, iresgtor, and loader positions.

According to plaintiff, the vocational expertastimony was not consistentth the Occupational

Outlook Handbook (“OOH"), which suggests fewer &afale jobs than the numbers provided |
the vocational expert. ECF No. 13 at 12-13. Thplantiff contends that[a] reasonable mind
would not accept the vocational expestatistics for each occupationld. at 13.

Plaintiff's argument is foreoked by Ninth Circuit authoritySee Shaibi v. BerryhjlB70
F.3d 874, 878 (9th Cir. 2017) (“[W]e can find no easegulation, or statute suggesting that ar

ALJ must sua sponte take administrative noticeaminomic data inthe ... OOH . ... Our

precedent holds, instead, that an ALJ may oglya vocation expert’s testimony concerning the

number of relevant jobs in the nationabeomy, and need not inquire sua sponte into the
foundation for the expert’s opinionBayliss v. Barnhart427 F.3d 1211, 1218 (9th Cir. 2005)
(“A VE's recognized expertise provides thecassary foundation for his or her testimony” and

“no additional foundation isequired.”).
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IV.  Conclusion
Accordingly, it is hereby ORDERED that:
1. Plaintiff's motion for summary judgment is denied;
2. The Commissioner’s cross-motiom smmmary judgment is granted; and
3. The Clerk is directed to enter judgrmhe the Commissioner’s favor and close the

case.

DATED: September 17, 2018. W%ﬁ_\
4
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




