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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | ALONZO McKINNEY, No. 2:17-cv-00581 JAM GGH HC
11 Petitioner,
12 V. FINDINGS AND RECOMMENDATIONS
13 | WARREN L. MONTGOMERY!
14 Respondent.
15
16 | Introduction
17 Petitioner, a frequent habeaspus petitioner in this distt, is a state prisoner proceeding
18 | pro se with a petition for writ diabeas corpus pursuant tol28S. C. § 2254. ECF No. 1.
19 | Pending before the court is respondent’s motiatigmiss on the ground that petitioner is barrned
20 | by the one-year statute of limiitans pursuant to 28 U.S.C2244(d). ECF No. 22. Petitioner
21 | has filed an opposition, ECF No. 24, to whrespondent has filedraply. ECF No. 26.
22 | Petitioner has also filedsur-reply. ECF No. 27.
23 Upon review of the petition, petitioner seemséek relief from judgment of more than
24 | one state court judgment- petitioner’s 2003 cammcand the later reagencing petition._See
25 | ECF No. 1. Rule 2(e) of the Rules Governing?®4 Cases states thaal'petitioner who seeks
26
27 | * Pursuant to Federal Rules of Civil Procedure 25(d) respondent Warren L. Montgomery is

substituted for George Smith as the current \Wharaf Calipatria State Prison where petitioner|is
28 || currently housed.
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relief from judgments of more than one statart must file a separapeetition covering the

judgment or judgments of each court.” The cduds, however, that even if petitioner were to

properly bring the petitions separately as rezfliidismissal would be warranted based on iss
of timeliness and a failure toagé a cognizable claim. Moreoyeertain case law treats the

resentencing proceeding as simply collateral rexaéthe initial judgment.See infra. In an

abundance of caution, the undersigned will addsesis in this Findings and Recommendations.

Respondent brings its motion to dismiss @Mion the statute of limitations, both as to

the 2003 conviction and the much later resentencing proceedings. There is no doubt that

of the 2003 conviction itself is time barred. tidugh respondent’s motion to dismiss does not

address whether the petition shob&ldismissed for failure to séaa cognizable claim as well,
the court will address the successive natureepttition and, in thelternative, the merits,
insofar asthis petition relatesto his 2015 resentencing claim. Title 28 U.S.C. section 2244 (b)(
prohibits the filing of successivgetitions. Finally, Rule 4 of the Rules Governing Section 22

Cases provides, in pertinent part: “[i]f it ptéy appears from the pgon and any attached

exhibits that the petitioner is hentitled to relief in th district court, the judge must dismiss the

ues

[%2)

reviev

54

petition and direct the clerk to tiy the petitioner.” The Advisory Committee Notes to Rule § of

those same rules indicate that the court may dqwstition for writ of habas corpus, either on i
own motion under Rule 4, pursuant to the respondemdtson to dismiss, or after an answer to

the petitioner has been filed. See Herb&aok, 260 F.3d 1039 (9th Cir. 2001). Accordingly

[S

the court will recommend a dismissal based orstleeessive nature of the resentencing, or ir the

alternative, reach the merit$ the resentencing petitioand recommend a summary defial.
Procedural Background
Direct Review

On March 11, 2003, petitioner entered a gyiliea to battery by an inmate on a non-

confined person in Lassen County Superior CoResp’t’'s Lodg. Doc. Nos. 1, 2. Petitioner was

2 Petitioner’s 2003 battery conviction was the subject of several habeas corpus petitions i
court, none of which were exhausted:Kttney v. Ortiz, 04-cv-1678KK GGH; McKinney v.
Walker, 09-cv-1650 GGH; McKinney v. Holland, 12-2¢12 JAM CKD. It appears that for th
petition, petitioner finally ghausted his 2003 claim withdlstate supreme court.
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sentenced to an indeterminatatemce of two years to be sed/consecutively to his current
term. 1d. On November 18, 2003, the Califor@urt of Appeal, Thu Appellate District
affirmed the judgement. Resp’t’s Lodg. Doc..No Petitioner did nateek review in the
California Supreme Couft.

Post-Conviction Collateral Review

On August 16, 2004, petitioner filed a fedlehabeas petition challenging his 2003
conviction, which the undersigned recommendathdisal for lack of exhaustion. Resp’t's
Lodg. Doc. Nos. 27, 28 (Findings and Recommendations), 29 (Order Adopting the Finding
Recommendations in Full).

Thereatfter, petitioner filed sewestate habeas petitions. eTfirst petition was filed in
Lassen County Superior Court on July 19, 2008, and denied on August 15, 2008. Resp’t’s
Doc. Nos. 5, 6. The second petition wagfile the Superior Court on March 11, 2013, and
denied on May 2, 2013. Resp’'t’'s Lodg. Doc. Nos3.7The third petition was also filed in the
Superior Court on May 7, 2013, and denied on July 10, 2013. Resp’t's Lodg. Doc. Nos. 9
Petitioner filed his fourth petin in the California Court of Aggal, Third Appellate District on
May 15, 2013, and was denied on June 13, 2013p'ReLodg. Doc. Nos. 11, 12. The fifth
petition was filed in te California Court of Appeal, ThdrAppellate District on August 13, 201!
and denied on August 29, 2013. Resp’t's Lodg. Doc. Nos. 13, 14. The sixth petition was
the California Supreme Court on September200,3, and denied on October 16, 2013. Resp|
Lodg. Doc. Nos. 15, 16. The seventh petition wvilasl in the California Gurt of Appeal, Third
Appellate District on February 24, 2015, atehied on March 19, 2015. Resp’'t's Lodg. Doc.
Nos. 17, 18.

Resentencing Petition

On October 20, 2015, petitioner filed a peititifor resentencing pursuant to Propositiof

47 (Pen. Code § 1170.18) in Lassen County Sup€oart. Resp’t's Lodg. Doc. No. 19. The

3 Petitioner filed a petition fawrit of habeas corpus withe California Supreme Court on
December 25, 2003; however, this petition clmaged a 1986 conviction and does not relate t(
the current challenge. See Resp’t's Lodg. Doc. Nos. 3, 4.
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Superior Court found petitioner ineligiblerfeesentencing under Proposition 47 on Decembef

2015. Resp'’t’'s Lodg. Doc. No. 20. Petitioner @pled to the California Court of Appeal on
January 28, 2016, which affirmed the reseaitggjudgment on October 17, 2016. Resp't’'s

Lodg. Doc. Nos. 23, 24. See also People v. McKinney, 2016 WL 6068207 (Cal. App. 2016).

Petitioner filed for review in the CalifornBupreme Court on October 26, 2016, and was der
on December 21, 2016. Resp’t's Lodg. Doc. Nos. 25, 26. More will be said on these
proceedings, infra.

Adding to all the confusion Ine, petitioner also made direct review appeals of other

resentencing proceedings, see PeopMoKinney, 2016 WL 447054 (Cal. App. 2016), People

McKinney, 2017 WL 5248193 (Cal.pgp. 2017), but those proceedings are irrelevant to the
petition beforehis court.

This instant action was filed on March 17, 2617.
Discussion

A. Statute of limitations

On April 24, 1986, Congress enacted the Antitésro and Effective Death Penalty Act
1996 (hereinafter “AEDPA”). Pursuant to PBS.C. § 2244(d)(1), AEDPA imposes a one-yed
statute of limitations for federal habeas corpastions. 28 U.S.C. §2244(d)(1) provides, in

pertinent part:

A 1l-year period of limitation shakpply to an application for a
writ of habeas corpus by a pemnsin custody pursuant to the
judgment of a State court. The limitation period shall run from the
latest of—

(A) the date on which the judgmergcame final by the conclusion
of direct review or the expitian of the time for seeking such
review;

(B) the date on which the impediment to filing an application
created by State action in violati of the Constitution or laws

* The court affords petitioner appdiion of the mailbox rule as &l his habeas filings in state
court and in this federal court.odston v. Lack, 487 U.S. 266, 275-76, 108 S.Ct. 2379, 101
L.Ed.2d 245 (1988) (pro se prisoner filing is abteom the date prisoner delivers it to prison
authorities); Stillman v. Lamarque, 319 FRB9, 1201 (9th Cir.2003) (mailbox rule applies t
pro se prisoner who deliversiieas petition to prison officials for the court within limitations
period). In any event, the mailbox rugeinconsequential in this case.

4
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of the United States is removed, if the applicant was prevented
from filing by such State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Cobuwand made retroactively
applicable to cases on collateral review;

(D) or the date on which the factupredicate of the claim or
claims presented could haveeen discovered through the
exercise of due diligence.

28 U.S.C. § 2244(d).

Because petitioner appears to be challenging both his 2003 conviction and his
resentencing petition pursuant to Propositioneéich challenge will have a different date for
when the applicable one-year statute of limitagibegan to run. Acedingly, the court will

address the timeliness of the claims sepbratéee Butler v. Long, 752 F.3d 1177, 1181 (9th

2014), as amended on deniakeli’g and reh’g en banc (June 24, 2014) (“AEDPA’s one-yeaf

statute of limitations in § 224d])(1) applies to each claim amhabeas application on an
individual basis”) (citations omitted).

1. 2003 Conviction

Petitioner entered a guilty plea to batteryaoyinmate on a non-confined person in Las
County Superior Court on March 11, 2003. Reésp’dbdg. Doc. Nos. 1, 2. He appealed his
conviction to the California @urt of Appeal, Third AppellatBistrict who affirmed the
judgement on November 18, 2003. Resp’t's Lodg. Dax.2. Petitioner didiot seek review in
the California Supreme Court. Notwithstandthg belated state habeas petitions, petitioner’s
conviction became final for purposes of AEDPA, thiigys after the denial of the Third Distrig
Court of Appeal on December 18, 2003. See Rales of Court Rule 8.387(b). Therefore,
petitioner had until December 18, 2004ttls until one year after fitity of conviction, to file a
timely federal petition, abseapplicableolling.

a. Statutory Tolling

Under section 2244(d)(2), the time duringig¥ha properly filed application for state
post-conviction or other collateredview with respect to the gaent judgment or claim is

pending shall not be counted toward anyqekof limitation. However, § 2244(d)(2) can only
5
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pause a clock not yet fully ruit;cannot “revive” the limitatiorperiod once it has run (i.e., resta
the clock to zero). Thus, a state court halpedision filed beyond t expiration of AEDPA’s

statute of limitations doa®ot toll the limitationperiod under 8§ 2244(d)(2). See Ferguson v.

Palmateer, 321 F.3d 820, 823 (9th Cir.2003); d&niv. Rice, 276 F.3d 478, 482 (9th Cir.2001).

Here, petitioner filed his first state habeas petition on July 19, 2008ther his first nor
his subsequent state habeas petitions providedtutsty tolling of the statute of limitations as
they were all filed after its expiration. Accordingly, this petition is untimely unless petitiong
show equitable tolling.

b. Equitable Tolling

A habeas petitioner is entitléo equitable tolling oOAEDPA'’s one-year statute of
limitations only if he shows: (1) that he has beensuing his rights diliggly; and (2) that some

extraordinary circumstances stood in his way predented timely filing._See Holland v. Florio

560 U.S. 631, 649 (2010); Ramirez v. Yates, 571 F.3d 993, 997 (9th Cir. 2009). The dilige

required for equitable tolling purposes isdsonable diligence,” not “maximum feasible

diligence.” See Holland, 560 U.S. at 653. See also Bills v. Clark, 628 F.3d 1092, 1096 (9
2010).

As to the extraordinary circumstances regdj the Ninth Circuit has held that the
circumstances alleged must make it imposdibl#e a petition on time, and that the
extraordinary circumstances must be the cafisiee petitioner’s untimliness._See Bills, 628

F.3d at 1097, citing Spitsyn v. Moore, 345 F.3d 796, (B89 Cir. 2003). This is a very high

threshold, “lest the excepti swallow the rule.”_Selliranda v. Castro, 292 F.3d 1063, 1066

(9th Cir. 2002). In addition, ‘[w]hen external éa&s, rather than a petitioner’s lack of diligence

account for the failure to file a timely claimquitable tolling may bappropriate.”_Loft v.

Mueller, 304 F.3d 918, 922 (9th Cir. 2008)oting Miles v. Prunty, 187 F.3d 1104, 1107 (9th

> In his briefing, respondent statisit petitioner’s firsstate petition was tigly filed within the
statute of limitations period with the Calrhia Supreme Court on December 25, 2003, howe
respondent neglects to notice tha petition for writ ohabeas corpus fitewith the California
Supreme Court was in relationpetitioner’s 1986 conviction. EQRo. 22 at 5. Thus, the cour
will not include this date into its analysis of whether statutory tolling exists.

6

At

r can

a,

ence

h Cir.

14

er,




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Cir. 1999). Determining whether equitable tailis warranted is a “fact-specific inquiry.”

Spitsyn, 345 F.3d at 799 (citing FryeHickman, 273 F.3d 1144, 1146 (9th Cir. 2001).

Based on his opposition to the motion to dssnpetitioner’s argument for tolling is

unclear and certainly insufficienPetitioner writes a brief citation to Teague v. Lane, 489 U.{

288 (1989) with no explanation &shis reliance othis authority. ECF No. 24. Moreover,
petitioner’s sur-reply fails toll@ge why tolling exists, insteathe sur-reply, ECF No. 27, simply

asserts he is in compliance with exhaustion requirements.

UJ

Accordingly, the undersigned finds that petiter has not met his burden of demonstrating

the existence of grounds for equitable tollingtaslates to his 2008onviction. _See Pace v.
DiGuglielmo, 544 U.S. 408, 418 (2005) (petitioneatsethe burden of demonstrating grounds
equitable tolling). For threasons stated above, timelersigned recommends denying
petitioner’s claim that he is erlatl to equitable tolling as it laes to his 2003 conviction claim
and granting respondent’s motion to dismiss on the ground that the petition is untimely.
2. Proposition 47

Proposition 47 was passed by Califormtders on November 4, 2014, and became

effective on November 5, 2014. See Cal. P@uale § 1170.18. On October 20, 2015, petitio

filed his petition for resentencing pursuanPt@position 47. Resp’tkodg. Doc. No. 19. The

for

ner

Superior Court found petitioner ineligible forsentencing based on the conviction of Cal. Penal

Code § 4501.5 (battery on a non-confined person by a confined person) not qualifying as
eligible offense pursuant to Cal. Penal C8dEL70.18. Resp’'t’'s Lodg. Doc. No. 20. Petitione
appealed, in relevant part, to the Califor@iaurt of Appeal, which affirmed the judgment on
October 17, 2016. Resp’t's Lodg. Doc. No. 24. tieter filed for review in the California
Supreme Court and was subsequently demeDecember 21, 2016. Resp’t’'s Lodg. Doc. No
26.

a. Successive Petition

In 2014, petitioner challenged a resentencing process, sort of. In McKinney v. Acel

14-cv-0475 DAD, petitioner claimed “Deny Counsal Prop 36 and Recall Sentences.” After

two required amendments, petitioner could natese cognizable claim in the resentencing
7
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process, and the petition was summarily déni€he court understaadhat exhaustion was
probably lacking for the 2014 petition. Howewitie petition was not dismissed for lack of
exhaustion. However, a summary denial pe#tion, no matter how cryptic the petition, is a
decision on the merits. Therefore, under 28.0. section 2244 (b), petitioner should have
sought permission to file thisstant petition, and it should besdiissed a successive insofar a
the resentencing portion is concerned.

Nevertheless, because it is po¢cisely clear what was at issue in the previous feders
petition, the undersigned, will explore altetia bases for dismissing this petition.

b. Satute of Limitations
All agree that each claim mbstassessed for its own statute of limitations analysis.

Butler, supra; Mardesich v. Cate, 668 F.3d 1164,1189C{@ 2012).

Respondent argues that the 20ddentencing provisions Qfalifornia law constituted a
new “factual predicate” for the AEDPA limitatioperiod, 28 U.S.C. § 2244 (d)(1)(D), thereby
commencing the limitations period for the net@mcing. As then calculated by respondent,
petitioner filed new “petitions for habeas pus” in the appellatenal Supreme Court which
permitted some tolling of the limitations period, bilttmately resulting in an expiration of the
AEDPA limitations period just pricto the filing of this federgbetition. While there is some

authority supporting Respondent’s apptoagee e.g., Bowman v. Perry, 2016 WL 4013675

(S.D. Cal. 2016), the undersignexspectfully finds the approaatcorrect for tvo reasons: (1)
the resentencing provisions of Proposition 47 engétpreviously sentenced defendant to a ne
sentencingproceeding which is not final untidirect review is completed, and petitioner sough
direct review of the Proposition 47 resenteggproceeding which had been denied by the
Superior Court; he did not file habeas petitiq2$ § 2244 (d)(1)(D) and its “factual predicate”
limitations commencement provision doeot apply to changes in law.

Even in this case it was held that Prapos 47 commences a resentencing proceedin

which is reviewable on direct revieviReople v. McKinney, 2016 WB068207 (Cal. App. 2016).

It only makes sense, then, to treat the resenmtgmuioceedings as haviadinalization date after

the end of direct review dhose resentencing proceedings. Gallagher v. Ryan, 2014 WL
8
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1875146 *4 (D. Ariz. 2014). See also Villaneda v. Tilton, 2011 WL 1770086Ci9 2011);

Ramey v. Lewis, 2006 125673"(€ir. 2006). In addition, it is ebr that a change in law does

not trigger the factual predicate analysig 2244(d)(1)(D)._Shannon v. Newland, 410 F.3d

1083, 1089 (8 Cir. 2005); Torres v. Biter, 2014 W2845120 *5 (C.D. Cal. 2014); Williams v.

Campbell, 2009 WL 3617801* 4 (E.D. Cal. 2009).

Under 28 § 2244(d)(1)(A), the limitations peribdgan to run on the date the petitionel
direct review became final. Here, petitioner'sedt review was finalize80 days after on March
21, 2016._Bowen v. Roe, 188 F.3d 1157, 1159 (9th Cir. 1999). Therefore, petitioner had
March 21, 2017, that is until one yester finality of conviction, to file a timely federal petition
absent applicable tolling. Accordinglyjshnstant action filed March 17, 2017 is timely.

B. Failure to State Cognizable Federal Claim

A “person in custody pursuant to the judgrneha State court” may challenge that
judgment in federal court pursuant to an applaator a writ of habeas corpus premised “only
on the ground that he is in custadyviolation of the ©@nstitution or laws otreaties of the Unite
States.” 28 U.S.C. § 2254(ahlowever, a challenge to a stateurt’s applicabn of California
Penal Code § 1170.18, as applieghéditioner’s request for resencing, fails to state a
cognizable federal claim.

A writ of habeas corpus is available un@8rU.S.C. § 2254(a) only on the basis of son

transgression of federaMabinding on the state court§diddleton v. Cupp, 768 F.2d 1083, 1085

(9th Cir. 1985); Gutierrez v. Griggs, 695 F.2d 11887 (9th Cir. 1983). It is unavailable for

alleged error in the interpreian or application of statewa Middleton, 768 F.2d at 1085; see
also Lincoln v. Sunn, 807 F.2d 805, 814 (9th €883); Givens v. Housewright, 786 F.2d 137

1381 (9th Cir. 1986). Habeas corpus cannaithieged to try statessues de novo. Milton v.
Wainwright, 407 U.S. 371, 377 (1972] o state a cognizable fedéhabeas claim based on an
alleged error in state sentencing, a petitionestrabow that the error was “so arbitrary or

capricious as to constitute an independentptaeess” violation._Richmond v. Lewis, 506 U.!

40, 50 (1992).
I
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The petition and history of this case demaatstithat petitioner’'s resentencing assertio
was denied in the Superior Court and on direciew, albeit the post-Wendief filed on direct

review was fairly incoherent. See McKinney, supin order to obtain relief, petitioner would

have this court review the propriety of statertd’roposition 47 rulingspplying state law. Thal

the court cannot do. Tuggles v. Perez, 2016 WL 1377790 (E.D. Cal. 2016).

Petitioner’s challenge to errors of stie is not a cognizable federal claim under 28
U.S.C. § 2254. Accordingly, this court finds ragaizable federal claim in petitioner’s challen
to his resentencing petition.

Conclusion

The petition should be denied fihe reasons set forth above.

Pursuant to Rule 11 of the Federal Rules€ning Section 2254 Cases, this court mu
issue or deny a certificate of appealability whesmtiers a final order adverse to the applicant.
certificate of appealability may issue only “if tapplicant has made a staostial showing of the
denial of a constitutional right.” 28 U.S.C. 85&¢c)(2). For the reasons set forth in these
findings and recommendations, a substantial shgwf the denial of a constitutional right has
not been made in this case.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Respondent’s motion to dismiss (ECB.N2) be granted insofar as the 2003

conviction is concerned,;

2. A dismissal based on successive petitioowd be entered, or the alternative,

summary denial be issued foetitioner’s resentencing claim;

3. The petition be dismissedith prejudice; and

4. The District Judge decline to issa certificate o&ppealability.

-

ge

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(b)(1). Within twenty one ©
after being served with these findings aadommendations, any party may file written
objections with the court and ser@e&opy on all parties. 1d.; saéso Local Rule 304(b). Such

document should be captioned “Objectitm$/agistrate ddge’s Findings and
10
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Recommendations.” Any responsethie objections shall be filedithr the court and served on
parties within fourteen days after service ofdbgections. Local Rule 304(d). Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.

Turner v. Duncan, 158 F.3d 449, 455 (9th €898); Martinez v. Y&t, 951 F.2d 1153, 1156-57
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(9th Cir. 1991).
Dated: April 2, 2018

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE

11




