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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JAMES R. SMITH, No. 2:17-cv-0582 KIM AC PS
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | MILLIGAN, et al.,
15 Defendants.
16
17 Plaintiff is proceeding in this action pro @aed in forma pauperis. This proceeding was
18 | referred to the undersigned by E.D. Cal. R. (“LdRale”) 302(c)(21). Plaintiff's original and
19 | first amended complaints were previously disndsee failure to state a claim, and plaintiff wals
20 | provided opportunities to amend. Plaintiff memswv filed a Second Amended Complaint. ECF
21 | No. 7.
22 I. SCREENING
23 The federal IFP statute requires federal caortfismiss a case if the action is legally
24 | “frivolous or malicious,” failso state a claim upon which refimay be granted, or seeks
25 | monetary relief from a defendant who is immdireen such relief. 28 U.S.C. § 1915(e)(2).
26 | Plaintiff must assist the court in determiningedlier or not the complaint is frivolous, by drafting
27 | the complaint so that it complies with the Federal Rules of Civil Procedure (“Fed. R. Civ. B.”).
28 | Under the Federal Rules of Civil Procedure, tomplaint must contain (1) a “short and plain
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statement” of the basis for fedeparisdiction (that is, the reason the case is filed in this court
rather than in a state court), (2) a short anchgtatement showing that plaintiff is entitled to
relief (that is, who harmed the plaintiff, and in what way), and (3) a demand for the relief s
Fed. R. Civ. P. 8(a). Plaintiffglaims must be set forth simplgoncisely and directly. Fed. R.
Civ. P. 8(d)(1).

A claim is legally frivolous when it lacks an arguable basis either in law or in fact.

Neitzke v. Williams, 490 U.S. 319, 325 (1989).réviewing a complaint under this standard,
court will (1) accept as true all dfe factual allegations contathe the complaint, unless they
are clearly baseless or fancif() construe those allegationstie light most favorable to the
plaintiff, and (3) resolve all doubts in the piaif's favor. See Neitzke, 490 U.S. at 327; Von
Saher v. Norton Simon Museum of Art atsBdena, 592 F.3d 954, 960 (9th Cir. 2010), cert.

denied, 564 U.S. 1037 (2011).
The court applies the same rules of construction in determining whether the complg

states a claim on which relief can be granted. Erickson v. Pardus, 551 U.S. 89, 94 (2007)

must accept the allegations as true); ScheuBhodes, 416 U.S. 232, 236 (1974) (court must

construe the complaint in the light most favorablethwplaintiff). Pro se pleadings are held to

less stringent standard thdmose drafted by lawyers. Haines v. Kerner, 404 U.S. 519, 520

(1972). However, the court need not accept as true conclusory allegations, unreasonable

inferences, or unwarranted deductions of.fabestern Mining Council v. Watt, 643 F.2d 618,

624 (9th Cir. 1981). A formulaic recitation of the elements of a cause of action does not s

to state a claim._Bell Atlantic Corp. v. Twbig, 550 U.S. 544, 555-57 (2007); Ashcroft v. Igh

556 U.S. 662, 678 (2009). To state a claim on whatief may be grantg the plaintiff must
allege enough facts “to state a claim to reliaet ks plausible on itsate.” Twombly, 550 U.S. at
570. “A claim has facial plausiliy when the plaintiff pleadsaictual content that allows the
court to draw the reasonabldarence that the defendant ialie for the misconduct alleged.”
Igbal, 556 U.S. at 678.

A pro se litigant is entitletb notice of the deficienes in the complaint and an

opportunity to amend, unless thenga@aint’s deficiencies could nie cured by amendment. S
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Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

II. SECOND AMENDED COMPLAINT
The Second Amended Complaint (“comptaindentifies “Milligan” as the only
defendant in this lawsult.In his one-page complaint, plafii@alleges a violation of his Fourth
Amendment rights and seeks damages in thmuabof $10,000,000. The complaint reads, in

entirety, as follows:

On May 24, 2016 | was teased by officer Milligan for nothing and
taking to jail. 1 was about five feet from him no need to teased me
if it was at night he would’'ve ®t me he violated my Fourth
Amendment to the U.S. Constitution] | felt very very violated |
went to jail had to spre[ald my butt cheeks like wow for another
man to look inside of butt.

ECF No. 7.

[ll. ANALYSIS
It appears that plaintiff iattempting to assert a claim under 42 U.S.C. § 1983 for unl3

arrest or use of excessive force in violatidthe Fourth Amendment to the U.S Constitution.
“To state a claim under 42 U.S.C. § 1983, a plaintifist allege the violation of a right securec
by the Constitution and laws of the United Staéesl must show that the alleged deprivation \
committed by a person acting under color ofestatv.” West v. Atkins, 487 U.S. 42, 48
(1988) (citations omitted Despite two prior opportunities gamend his complaint, plaintiff has
presentecho factual allegations from weh the court could find th@fficer Milligan violated his
Fourth Amendment rights. The Second Amen@edplaint contains no facts describing the
circumstances of an arrest or describing a custode of force. Itherefore does not state a
claim for unlawful arrest or excessive use otéor Neither a routine strip search nor “teasing’

constitutes a violation of plaintiff's constttanal rights. _See Bell v. Wolfish, 441 U.S. 520, 55

560 (1979) (rejecting Fourth Amendment challetayeisual cavity sarches of pretrial

detainees); Oltarzewski v. Ruggo, 830 F.2d 136, 139 (9th CiQ87) (verbal harassment or

abuse is not sufficient &tate a constitutional deprivation under 42 U.S.C. § 1983).

1 In the original and first amended comptajslaintiff named “Milligan” and “Adler” as
defendants.

3

its

awful

vas

8-




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

When the court finds that a complaint shoulddismissed for failure to state a claim, it

has discretion to dismiss with withoutleaveto amend Lopez v. Smith203 F.3d 1122, 1126

30 (9th Cir. 2000)en banc). Leave to amend shouldypented if it appearpossible that the
defects in the complaint could berrected, especially if a plaintiff is pro se. Id. at 1130-31;

alsoCato v. United State30 F.3d 1103, 1106 (9th Cir.1996A pro se litigant must be given

leave to amend his or her complaint, and sontie@of its deficienciesjnless it is absolutely
clear that the deficiencies of the comptaiauld not be cured by amendment.”) (citidgll, 809
F.2d 1446, 1448 However, if it is clear that a complaint cannot be cured by amendment, t
court may ismiss without leave to amend. Cai@ F.3d at 1005-06.

Plaintiff's complaint has been twice dismisseith leave to amend and instructions for
doing. However, the Second Amended Complainbisloser to stating a claim than were its
predecessors. This history demonstrates ittarg1) there exist natts which would state a
claim, or (2) plaintiff is unable to follow the&irections of the court and present a non-frivolous
complaint. Either way, further amendment wolddfutile. Accordingly, dismissal should be
with prejudice.

IV. CONCLUSION

Accordingly, the undersigned recommends that the second amended complaint (E(

7) be DISMISSED with prejudice becauséaits to state a claim upon which relief can be

granted and further amendment would be futile.
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These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(b)(1). Within twenty one ©
after being served with these findings and necendations, plaintiff maftle written objections
with the court._Id.; see also Local Rd@e4(b). Such a document should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rightappeal the District Cotis order. _Turner v.
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Duncan, 158 F.3d 449, 455 (9th Cir. 1998); Martinez v. Ylst, 951 F.2d 1153, 1156-57 (9th

1991).
DATED: January 25, 2018

Mrz——— &{‘"}—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

Cir.




