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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

KRZYSZTOF F. WOLINSKI, No. 2:17-cv-0583 MCE AC P
Plaintiff,
V. ORDER
J. LEWIS, et al.,
Defendants.

On January 10, 2018, defendants filed a motiosdémctions in this action. ECF No. 29.

The motion alleges that plaintifias made factual misrepreserdas to the court and has engag
in activity designed to harass, cause unnecesisday and needlessiycrease the cost of
litigation, all in violation of Fedel Rule of Civil Procedure 11(b). See ECF No. 29-1 at 1-2.
May 23, 2018, plaintiff filed a motion for an order diti@g the warden to gnt plaintiff access t
the law library. ECF No. 31.

For the reasons stated herein, the courtdeifly plaintiff's motionto order access to the
law library and order plaintiff to show causéywdefendants’ motion for sanctions should not
granted.

l. RELEVANT PROCEDURALHISTORY

On December 21, 2016, plaintiff filed a comptan San Joaquingerior Court alleging

violations of several of his state and federaltsdhy prison officials._See ECF No. 2 at 6-10.
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March 17, 2017, defendants removed plaintiff's conmple federal court._See id. at 1-4. On
August 3, 2017, plaintiff filed a motion to remane@ ttomplaint to state court, which defendan
opposed._See ECF Nos. 12, 13. The undersignectsnmendation to deny plaintiff's motion
remand the complaint to state cdwrts eventually adopted inlifipy a district court judge on
January 5, 2018. See ECF Nos. 14, 28.

On September 11, 2017, the matter was sexteand because the complaint failed to
provide a short, plain statement of plaintiff'sichs, plaintiff was ordered to file an amended
complaint within thirty day$. See generally ECF No. 15. At thiahe, plaintiff was also directe]
to consider whether each of the defendantsethhad actually participated in the alleged
violations of his constitutinal rights. _See id. at 5.

On September 21, 2017, plaintiff filed a motion &ocourt order to direct the warden of
the R.J. Donovan Correctional Facility (“RJD”)goovide him with adequate access to the pri

law library. See ECF No. 19. The motion wasidd on jurisdictional grounds on September

20172 See ECF No. 20. However, in the same grithe undersigned orderelefense counsel {o

file a short, written statement informing the calvbut plaintiff’'s access to law library resourc
See id.

On October 6, 2017, defense counsel fileelDeclaration oAndrew Whisnand in
Response to Court Order (“declaration”cmmpliance with the court’s September 25, 2017

order. _See ECF No. 21. On November 11, 20&inpif filed an “opposition” to the declaratio

requesting in part that the de@ton be stricken from the recoad a forgery. See ECF No. 23,

On January 10, 2018, defendants filed the instantion for sanctions alleging in part th
in plaintiff’'s opposition to defense counsel's deatain, plaintiff has made misrepresentations
fact and has submitted filings designed to hareesse unnecessary delay and needlessly ing

the cost of litigation in violation of Federal Rwf Civil Procedure 11). See ECF No. 29-1 at

! The record indicates that piiff never filed objections to thcourt’'s recommendation that h
motion to remand be denied.

2 The amended complaint was eventufilgd on November 30, 2017. See ECF No. 24.

3 The court found that the warden at RJD wasanmarty to plaintiff’'s complaint and stated tha
it could not attempt to determine the rightgpefsons not before it. See ECF No. 20.
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1-2, 5-8. To date, plaintiff has not respontizthe motion. However, on May 3, 2018, plainti
filed the instant motion requesting that the couder Warden Martel at the California Health
Care Facility to grant him access te thrison law library._See ECF No. 31.

Il. RELEVANT FACTS

A. Motion for Sanctions

1. Defense Counsel's Declaration

Defense counsel’s October 2017 declaratigar@ing plaintiff's access to the prison la
library was based upon defense counsel’s consuitatith the litigation oordinator at RJD and
supporting documents and declarations. Seergyn&CF No. 21 at 2-3. In his declaration,
counsel declared under penalty of perjury thatdm been told that: (1) plaintiff has several
medical and mental health ducats which haveghéripriority level irthe prison’s management
system database than law library ducatsp(@ntiff's law library ducats were sometimes
cancelled when they conflicted with his medigatl mental health ducats; (3) between April
2017 and October 2017, plaintiff had been schedualedighty-one two-housessions at the law
library, thirty-seven of which had been cancelbgchigher priority ducat and (4) during that
same period, the law library had provided over 9)8@al copies to plairff. See id. at 3-4.

In support of the declaration, counsel fiedection of RJD’s Department Operations

Manual Supplement related to law library ascésee ECF No. 29-2 at 15-17). Counsel also

provided a detailed account of the number of liavaries at RJD and their schedules. See EC

No. 29-2 at 9-10. Defense counatdo filed a copy of the CDCRorm 22 plaintiff had filed in
which he had asked for access to the prisanilarary. See id. at 13. The form also
memorialized plaintiff’'s schedet and cancelled law library semss. See id. In addition, a
sworn declaration from D. Powell, formerly briarian at RJID, was also supplied to support th
declaration regarding plaintiff's accesstbe prison law librar. See ECF No. 29-3.

2 Plaintiff's Oppositbn to the Declaration

Plaintiff's opposition to defense counsel&cthration regarding the amount of access
plaintiff had to the prison law library declaredhtier the laws of perjurythat: (1) the exhibit

defense counsel had provided which statedtthiey-seven law library sessions had been
3
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cancelled was a forgery; (2) there were “67 sasjs]cancel[lled,” not “37 ses|s]ions,” and (3)

Librarian Powell who had filled out the form tradcumented the thirty-seven cancelled sessions

had lied on the form which had ultimately t&dhim losing his job.See ECF No. 23 at 3-4
(brackets added). In ddion, in a subsequent @nsion of time request filed with the court on
November 30, 2017, plaintiff assethat the Office of the Attaey General requested that
plaintiff be denied access to tlaav library. See ECF No. 25 at 2.

In support of these claims, one of the doeuts plaintiff providd to the court was a
CDCR Form 22 which mentioned the cancellatiosigfy-seven of plaintiff's eighty-one law
library sessions. See ECF No. 23 at 38. As dtrekare are now two different versions befor
the court of the form that must be considemden determining whethelefendants’ motion for
sanctions should be granted onmel. Compare ECF No. 21 at 6 (defendants’ version), with
ECF No. 23 at 38 (plaintif§ version). Other than this, plaffhhas provided no other evidence
support of his claims of forgegnd malfeasance on the part of pnofficials or on the part of
defense counsel. See generally ECF Nos. 23, 25.

3. Court's Findings Reqgarding Ridiff's Lack of Law Library Access

On December 12, 2017, after reviewing couss@claration anglaintiff’'s opposition,
the court determined that desptite fact that plaintiff’'s access to the prison law library appea
to have been significantly cuitied, his access had been generatlgquate for his needs at tha

time. See ECF No. 27 at 3-4. The court cant@itoconclusion after reviewing the conflicting

documents that both parties had submitted reggnalaintiff’'s cancelled law library hours. See

id. at 3 n.4. Thereafter, the court noted thairpiff's curtailed access tilve law library would
inform its consideration of any future extensartime requests from plaintiff. _See id. at 4.

4. Defendants’ Motion for Sanctions

On January 10, 2017, defendants filed theamsinotion for sanctions. See ECF No. 2

In it, defendants assert the following:

On October 6, 2017, in response to a Court order, defense counsel submitted
a declaration addressing plaintiff's gtaithat he was unable to access the law
library. Plaintiff respoded by: (1) falsely accusy counsel and a prison law
librarian of lying to the Court and ffging documents; (2) submitting a forged
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document of his own and trying to pass itadfauthentic; (3) falsely claiming that
the law librarian was terminated fonisconduct; and (4) falsely accusing the
Attorney General's Office of instructiomis institution to deny him access to the
law library.

Plaintiff has run afoul of Federal Ruof Civil Procedure 11(b) by making
factual misrepresentations to the Coartgl by engaging in personal attacks that are
designed to harass, cause unnecessary ageldyneedlessly increase the cause of
litigation. Defendants respectfully requakat the Court assess [sic] admonish
Plaintiff, assess monetary sanctions, aodtinue to apply progressive sanctions,
up to and including terminating sdimms, if his conduct continues.
ECF No. 29-1 at 1-2 (brackets adjl¢internal citations omitted).

Prior to filing the instant motion for sanctiowgth the court, in compliance with Rule
11(c), defendants first presentietb plaintiff along with a saf@arbor letter and gave him
twenty-one days either to wilraw or to correct the misnegsentations in his oppaosition to
defense counsel’s declaration. See Fed. R. Ci/1)(2);_see also HCNo. 29-2 at 2. After
plaintiff failed to respond to thletter, defendants filed the iast motion._See ECF No. 29-1 a
4-5.

B. Plaintiff's Motion Directing Wardeto Provide Access to Prison Law Library

Plaintiff's law library motion requests that Warden Martel at the California Health Care

Facility be ordered to provide him with adetpiaccess to the prisomldibrary. See ECF No.
31 at 1. He claims in general terms that Heeisig provided neither adequate access to the |
library nor adequate assistance frpaople trained in the law, andattthis violates federal law.
See id. at 1-2. Plaintiff contends that the veard failure to provide him with access to the lay
library despite his status as aqgpity library user (“PLU”) is réaliatory because plaintiff filed a
complaint regarding his denial a€cess to it._ See id. at 1-2.

[I. APPLICABLE LAW

Federal Rule of Civil Procedure 11 enadecourt to sanction parties for improper

conduct. _See Fink v. Gomez, 239 F.3d 989, 991 (9thi2G01). It applies to signed writings

filed with the court and is appkble both to attorneys and to umesgented parties. See Fed. R.

Civ. P. 11(a)-(b); see also Fink 239 F.3d at 991. lintisnded to deter baseless filings in distr
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court and imposes duty of ‘reastaainquiry’ so that anythingled with the court is ‘well-

grounded in fact, legally tenabland not interposed for any improper purpose.” Islamic Shura

Council of S. California v. F.B.l., 757 F.3d 88,2 (9th Cir. 2014) (quoting Cooter & Gell v.

Hartmarx Corp., 496 U.S. 384, 392 (1990)); see 54riék Alan Wright & Arthur R. Miller,

Federal Practice and Procee@ 1337.2 (3d ed.) (noting @purpose of Rule 11 is to
“encouragle] the withdrawal of papers that violate the rulbawit involving the district court,
thereby avoiding sanction proceedings whemngossible and strediming the litigation
process.”).

Rule 11 permits sanctions if a filinghging presented for an improper purpose (e.g.,
harassment, unnecessary delay, increasing litigatists), is factually nsieading, or is legally

frivolous. See generally Fed. R. Civ. P. D{Ib-(4); see also Trwelell v. S. California

Permanente Med. Grp., 293 F.3d 1146, 1153 (9th Cir. 2002). However, before sanctions

imposed upon a party, there must be “suffitiadvance notice of exactly which conduct was

alleged to be sanctionable.” Foster v. Wiis504 F. 3d 1046, 1052 (9th Cir. 2007) (quoting |

DeVille, 361 F.3d 539, 549 (9th Cir. 2004) (citation omitted)). Under Rule 11, the party my

also be given an opportunity tospond if he or she is to avasdnctions._See generally Fed. R

Civ. P. 11(c)(2).

A party may not file a motion for sanctionsder Rule 11 unless he or she has strictly

complied with its “safe harbor” provision.e8 Holgate v. Baldwin, 425 F.3d 671, 678 (9th Cir.

2005). The safe harbor provisicequires that any motion for sdaimns must be served on the
offending party at least twenty-one days befoeertiotion is filed with the court. See Fed. R.
Civ. P. 11(c)(2). If the offending party either timely withdraws or appately corrects the
challenged contention during theenty-one-day period, the moti for sanctions may not be
filed. See id. A responding party’s failure to file either an opposition or a statement of no
opposition to a motion may be deemed a waiver of any opposition to the granting of the m
See E.D. Cal., L.R. 230(l) (2013); see also ECBL., L.R. 110 (2009) (stating party’s failure to
comply with Local Rules may be grounds for imjion of any and all sanctions authorized by

statute or Rule or within inherent power of court).
6
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IV.  ANALYSIS

A. Defendants’ Motion for Sanctions

1. Motion is Properly Before the Court

A review of defendants’ deatation indicates that they complied with Rule 11 when th
sent plaintiff a letter informing him of theirag to file this motion and when they gave him
twenty-one days to respond priorfiing the motion in this courtSee generally ECF No. 29-2
2-3. Therefore, defendants’ motion for sanctior@aperly before this court. See Holgate, 42
F.3d at 678.

2. Declarations Counter PlaintgfAllegations of Forgery and Misconduct

Most of the statements in plaintifitgpposition with which defendants take issue are
countered by documents and sworn declarations. eXample, plaintiff's asertion that Librarian
Powell was fired for his abuse of authoritydgpower and for his continuous pattern of
deprivation (see ECF No. 23 at 1-2) has beemt@yed by Powell’'s own declaration that he w
not fired from his position at éhprison; he simply took a pcst another organization (see ECH
No. 29-3 at 2-3). In addition, @htiff's claim that Powell hadlgered plaintiffs CDCR Form 22
to show that only thirty-seven of plaintif'scheduled law library appointments had been
cancelled, not sixty-seven (see ECF No. 23 at 3)also countered by Powell’s declaration. $
ECF No. 29-3 (stating under penattiyperjury that he did nott@r the number of law library
sessions cancelled on the CDCR Form 22 form in question).

Additionally, plaintiff's allegation that th®ffice of the Attorney General contacted
prison authorities and instructed them to denyngiffiaccess to the lawlrary is also countered
by defense counsel’s declaration which categoricidiyies this._See ECF No. 25 at 2 (plaintif
allegation); see also ECF No. 29-2 at 2 (deéecounsel denying such contact with prison
officials and stating he has no authoritydtermine whether plaintiff may access the law
library).

Finally, to bolster defendants’ argument teanctions against pliff are appropriate,
Powell asserts in his declaratiomtiplaintiff has a histry of forging and/or altering documents

RJD. See ECF No. 29-3 at 3. Specifically, Powtltes that he wroteaghtiff up last January
7
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because plaintiff had submitted an altered court document in an attempt to get priority legal usel

status at the law library. Seg iln addition, in a different s&fcourt lawsuit in which Powell is
one of the defendants, Powell contends that plaintiff submitted an altered copy of his PLU
application. _See id.

3. CurrentFactsWarrantlssuance of Order to Show Cause

Thus far, plaintiff's statements regardidefendants’ allegddrgeries and misconduct
have been directly contradect by evidence that is both coetent and credible. Moreover,
plaintiff's claims of forgery and misdeeds tgfendants are unsupported with documents, sw
statements or other evidence. Plaintiff hasrasponded to the instant motion for sanctions.
stated earlier, a party’s failure tomply with Local Rules — here, plaintiff's failure to respond
the instant motion — may be grounds for the imposition of sanctions. See E.D. Cal., L.R. 1
(2009). Prior to issuing a ruling on defendamtstion for sanctions, however, plaintiff will be
ordered to show cause whyetmotion should not be granted.

B. Plaintiff's Motion For Access to the Prison Law Library

A review of plaintiff's May 3, 2018 motion tprovide access to the prison law library
indicates that it is virtuallydentical to the motion for access plaintiff filed on September 21,

and the one he filed on November 30, 2017. GoenECF No. 31, with ECF Nos. 19, 26. Th

court denied plaintiff's September 2017 anoMdmber 2017 motions on jurisdictional grounds.

See ECF Nos. 20, 27 at 2. In the May 2018 motianinpif alleges that theris no law library at
his facility, that the library tevhich he has access is not a lgwary, and that access to that

library has been severely rasted. See ECF No. 27 at 2.
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This motion suffers from the same defect as the previous motions: the named warden

(here, Warden Martel of the California Health CBReelility, is not a defendant in this matter.

Consequently, the court does novégurisdiction over him._See, e.g., Zepeda v. United Stat

Immigration Service, 753 F.2d 719, 727 (9th @B85) (“[A] federal court may [only] issue an

injunction if it has personal jurisdiction oveetparties and subject tter jurisdiction over the

claim; it may not attempt to determine the rightpefsons not before the court.”); see also EC

No. 20 at 1; see also ECF No. 27 at 2. Moredvecause plaintiff's response to defendants’
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motion for sanctions does not requiegal research, there appearbeémo need for plaintiff to

access the law library in orderr@spond. Accordingly, plaintiff's third request for a court order

regarding law library access (see ECF No. 31) will be denied.

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff’'s motion for an ater directing Warden Martel fagrovide access to the prisc
law library (ECF No. 31) is DENIED; and

2. Within twenty-one days of the date of thrsler, plaintiff is odered to show cause in
writing why defendants’ motiofor sanctions (ECF No. 29) should not be granted.

Given that plaintiff was served with deftants’ motion for sanctions in December 201
and that neither legal research nor access to 8deary are necessary for plaintiff to comply
with this order, absent exigent circumstancescthet is not inclined to grant a request for an
extension of time for him to do so. Plaintifvigrned that failure to file a timely response may
result in dismissal of this action for failure to prosecute and/or failure to follow a court orde
DATED: September 19, 2018 _ -

m&'r:—-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




