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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

KRZYSZTOF F. WOLINSKI, No. 2:17-cv-0583 MCE AC P
Plaintiff,
V. ORDER
J. LEWIS, et al.,
Defendants.

Plaintiff is a state prisoner proceeding peowith a civil rights action pursuant to 42
U.S.C. § 1983. On January 10, 2018, defenddatsa motion for sanctions asserting that
plaintiff had violated Federal Raiof Civil Procedure 11(b) byaking factual misrepresentatiot
to the court and by “engaging in personahelts that [were] designed to harass, cause
unnecessary delay, and needlegstyease the cost of litigation."See ECF No. 29-1 at 2.
Plaintiff never responded to the motion, and the tivithin which to do so has long since pass
See generally Local Rule 230(l). Consequently, this matter is deemed submitted. See id.
i

! The court notes for the record that priofilimg the instant motion for sanctions, defense
counsel states that on or around December 15, 2017, he complied with Rule 11(c)’s safe |
requirement by contacting plaintiftgarding his misrepresentatidnsseveral pleadings plaintiff
filed in November 2017 and providj plaintiff with proposed veiens of defendants’ sanction
motion. See ECF No. 29-2 at 2, 56-59; see also ECF No. 29-3.
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On September 19, 2018, the court ordered piaiatshow cause why defendants’ motipn
should not be granted. ECF No. 32. To datenpfahas neither complied with the court’s order
nor responded to it in any other way. For theessons, as well as those stated herein, the caurt
will grant defendants’ motion for sanctions.

l. APPLICABLE LAW

A. Motion for Sanctions: FeddrRule of Civil Procedure 11

Federal Rule of Civil Procedure 1)@nd (c) state, in relevant part:

(b) Representations to the Court. By presenting to the court a pleading,
written motion, or other paper — whether by signing, filing, submitting, or later
advocating it — an attorney or other unesmnted party certifies that to the best of
the person’s knowledge, information and eglformed after an inquiry reasonable
under the circumstances:

(2) it is not being pesented for any improper purgosuch as to harass,
cause unnecessary delay, or needlasslgase the cost of litigation;

(3) the factual contentions have evitlary support, or if specifically so
identified, will likely have evidentiargupport after a reasonable opportunity for
further investigation or discovery;

(c) Sanctions.

(1) In General. If, after notice and a reasonable opportunity to respond, the
court determines that Rule 11(b) has been violated, the court may impose an
appropriate sanction on any attey, law firm, or party thatiolated the rule or is
responsible for a violation committed kg partner, associate or employee.

(4) Nature of a Sanction. A sanction imposed under this rule must be
limited to what suffices to deter repetitiof the conduct or comparable conduct by
others similarly situated. The sametimay include nonmonetary directives, an
order to pay a penalty into court,, of imposed on motion and warranted for
effective deterrence, an orddirecting payment to the mowtof part or all of the
reasonable attorney’s fees and other expedgectly resultig from the violation.

Fed. R. Civ. P. 11(b)(1), (3nd (c)(1), (4) (underline added).
1
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B. Motions in Prisoner Actions: Local Rule 230

Local Rule 230(l) identifies fitig requirements for pro se prisotigants. It states in

relevant part:

All motions . . . filed in actions wherewne party is incarcerated and proceeding
in propria persona shall be submitted ugmnrecord without oral argument unless
ordered by the Court. . .. Oppositionaify, to the granting of the motion shall be
served and filed by the responding party motre than twenty-one (21) days after
the date of service of the motion. résponding party who has no opposition to the
granting of the motion shall see and file a statement to that effect, specifically
designating the motion in question. Failwkthe responding party to file an
opposition or to file a statement of npposition may be deemed a waiver of any
opposition to the granting of the motiomdamay result in the imposition of
sanctions.The moving party may, not more than seven (7) days after the opposition
has been filed in CM/ECF, serve and éleeply to the opposition. All such motions
will be deemed submitted when the time to reply has expired.

Local Rule 230(I\underline added).

C. General Rules of Pleadinfederal Rule of Civil Procedure 8

Federal Rule of Civil Procedei8 states in relevant part:

(b) Defenses; Admissions and Denials.
(1) In General. In responding to pleading, a party must:
(A) state in short and plain termsdisfenses its defenses to each claim
asserted against it, and
(B) admit or deny the allegatiorasserted against it by an opposing

party.

(6) Effect of Failing to Deny. An allegation — otheéhan one relating to the
amount of damages — is admitted iffesponsive pleading is required and the
allegation is not denied.

Fed. R. Civ. P. 8(b)(1)(A)-(Band (b)(6) (underline added).

D. Sanctions for Noncompliance with Rules: Local Rule 110

Local Rule 110 states in its emety: “Failure of counsel or af party to comply with thes
Rules or with any order of the Court may bewgrds for imposition by the court of any and all
sanctions authorized by statuteRarle or within the inheremtower of the Court.” L.R. 110.
i
i
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Il. DISCUSSION

A. Motion for Sanctions

Defendants’ motion for sanctions alleges haintiff has violated Federal Rule of Civil
Procedure 11(b) by “making factual representeito the Court, and by engaging in personal
attacks that are designed to harass, cause unnegcdskgy, and needlessiycrease the cost of
litigation.” ECF No. 29-1 at 2. They contendtiplaintiff has violatedRule 11(b) by doing the
following: (1) falsely claiming tat defendant Powell, a pristibrarian, was fired from his
position for misconduct; (2) altering the Form 22 thatl been provided faintiff by defendant
Powell and defense counsel, and leading the touely on plaintiff'smisrepresentations; (3)
falsely claiming that the Office of the Attorney i&al interfered with plaintiff's access to the
law library, and (4) falsely claiming that deféant Powell and defense counsel engaged in
misconduct._See id. at 5-6. For these reasons, defendants contend, the court should find
plaintiff has violated Ruld 1(b) and impose sanctioas him. See id. at 6-7.

Having taken into consideration plaintiff's iarma pauperis status as well as the due
process requirement that sanctions imposed relae to the misconduct that has occurred (s
ECF No. 29-1 at 6-7), defendamé&gjuest that the following sanctiobne imposed on plaintiff:
(1) monetary sanctions that are stayed until such time as plaintiff is able to pay them; (2) 3
admonishment directing g@ihtiff to refrain from making furthremisrepresentatiorte the court,
and (3) progressive sanctiosisould plaintiff's violationgontinue, up to and including
terminating sanctions. See id. at 7.

As stated earlier, plaintiff has not pemded to defendants’ January 2018 motion for
sanctions (see ECF No. 29), nor has he compli¢h the court’s subsequent September 2018
order to show cause why the motion should nagiamted (see ECF No. 32). Plaintiff failed to
comply with the court’s order to show causeplte the fact that o®ctober 22, 2018, the court

granted plaintiff a sixty-dagxtension of time to do SoSee ECF No. 34 at 3.

2 When the court’s order to show cause iaged on September 19, 2018, plaintiff was give
twenty-one days to respond.staad of doing so, on October 12, 20418jntiff filed a “thirty to

sixty-day” request for an extension of timeréspond to defendants’ motion for sanctions (ses
ECF No. 33), despite the fact trdgfendants’ sanctions motion hagken filed back in January @
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B. Analysis

District courts retain broad discretion to qohtheir dockets and “[ijn the exercise of th

power they may impose sanctions, including whem@priate, default or dismissal.” Adams V.

California Dep't of Health Servs., 487 F.884, 688 (9th Cir. 2007) (brackets in original)

(quoting_ Thompson v. Hous. Auth. of City lbds Angeles, 782 F.2d 829, 831 (9th Cir. 1986)

(per curiam)). “[C]ourts have inherent power to dismiss an action when a party has willfully

deceived the court and engaged in conduct uttechynsistent with the orderly administration ¢

justice.” Fjelstad v. American Honda ko Co., Inc., 762 F.2d 1334, 1338 (9th Cir. 1985)

(quoting Wyle v. R.J. Reynolds Industries;.ln709 F.2d 585, 589 (9th Cir. 1963)); see, e.g.,

Anheuser-Busch, Inc. v. Natural Beverdystrib., 69 F.3d 337, 348 (9th Cir. 1995) (upholdin

dismissal where party engaged in deceptivetjmesthat undermined the integrity of the
proceedings). “Dismissal . . . is so harsh aalty it should be imposed as a sanction only in

extreme circumstances.” Thompson, 782 831 (citing Henderson v. Duncan, 779 F.2d

1421, 1423 (9th Cir. 1986)). In kaepg within these parametergurts have dismissed an actiq
with prejudice for failure to comply with a courtdar, for failure to proserte, and for failure to

comply with local rules._See, e.g., MalondJnited States Postal Service, 833 F.2d 128, 130

(9th Cir. 1987) (dismissal for failure to compigth court order); see also Henderson, 779 F.2

1424 (dismissal for failure to prosecute andféslure to complywith local rules).

1. Violation of Local Rules 110 and 230(l)

Even without regard for the substantivieghtions in defendants’ motion for sanctions
both plaintiff's actions and his inaction to datauld support a recommendation of dismissal.
failing to show cause why sanctions shouldb®imposed upon him, plaintiff has failed to

comply with a court order._See L.R. 118ese.g., Ferdik v. Bonzelet, 963 F.2d 1258, 1261 (

Cir. 1992) (affirming district courdismissal of pro se prisoner’svdirights action for failure to

obey court order to file conforming complaint). eltourt also notes thathen issuing the order

2018. This led to the court’s bi@l of plaintiff's extension of time request to respond to
defendants’ motion for sanctions, and its sua spgatet of an extension of time to plaintiff to
respond to the order to shamause._See ECF No. 34 at 3.
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to show cause, it warngaaintiff that his failure to filea timely response might result in the
dismissal of this action for failure to prosecatel/or failure to follona court order._See ECF
No. 32 at 9.

In addition, plaintiff's failure to respond tiefendants’ motion for sanctions violates

Local Rule 230(I) and also subjects him to sems under that rules as well as under Local R

hle

110. Moreover, plaintiff's failure to respondttee motion for sanctions constitutes an admission

of defendants’ allegations. See Fed. R. Civ. P. 8; see generally L.R.(&&0(ng failure to
respond to motion may be deemed waiver of opiposto grant of motion). Accordingly, the
court construes plaintiff's violains of Local Rules 110 and 23043 an admission that he mad
the alleged misrepresentations te tourt and delaykeproceedings.

2. Violation of Federal Rules @fivil Procedure 11(b)(1) and (b)(3)

The court finds that plaintiff's consistent i&ié to adhere to court rules, his intentional

filing of altered paperwork witkthe court, and his filing of fadsallegations regarding defendant

Powell and the Office of the Attorney Generalyevdesigned to harass and to cause unneces

delay, and that these actions have needlesslgased the costs of litigation in this matter.

Plaintiff's claims regarding defendant Powell ahd Office of the Attorney General, as well a$

the Form 22 that plaintiff submitted in an attempt to document his lack of prison law library
access_(see ECF No. 23 at 38), are unsubsieshtiad lack evidentiary support. Making
representations to the court thatrass, cause unnecessaelay, or that needlessly increase thg
cost of litigation, or thatdck evidentiary support, are also grounds for the imposition of
sanctions._See Fed. R. Civ. P. 11(b)(2), (3)(@hd), (4). Because plaintiff's actions have
violated Federal Rules of Civil Procedure 11(bHad (b)(3), the imposdn of sanctions agains
plaintiff is also appropriate pswant to Federal Rule of CiN#rocedure 11(c)(1), (4) and Local
Rule 110.
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3. Sanctions Are Appropriate

As defendants point out, tlaetions that give rise toeir motion for sanctions are not
related to the substantive claims in plaintiff's civil rights acfioBee ECF No. 29-1 at 7. More
importantly, prior to implementing terminatingngions, less severe sanctions must first be

considered._See generally Thompson, 782 F.38h{requiring weighing of several factors,

including less drastic sanctionsjgurto imposing remedy of disssal). Accordingly, the court

will not recommend the ultimate sanction of dismisgdhis point. Instead, the initial sanction|

S

to be imposed shall serve as a second formal warning to plaintiff. This second warning will be

taken into consideration if, at a later date, the court must determine whether additional ang

severe sanctions are necessary. _See dgngénheuser-Busch, Inc., 69 F.3d at 352 (finding

rejection of lesser sanctions appropriate witergt anticipates continued deceptive miscondu

4. Sanctions to Be Imposed

The court will impose the following sanctiong&) an admonishment regarding plaintiff

deceptive and harassing actions to date; (2) am thdeplaintiff shall cease said actions for thg

remainder of these proceedings; (3) a warningdimaitar actions taken by plaintiff in the future
may result in an outright dismissal of this acti@);a warning that plaintiff is required to follow
all rules and laws throughout these proceediagd;(5) the imposition of a suitable monetary
assessment on plaintiff that takes into considmrahe time defense counsel spent preparing
motion for sanctions.

Payment of the monetary sanction shall be stayed until such time as plaintiff is ablg
it. The court shall make the determination ofaheunt to be paid and when plaintiff shall be
to pay it under separate order. Prior #® ¢tourt determining the amount of the monetary
sanction, counsel for defendants will be ordecegrovide, via sworn declaration, a detailed
accounting statement of the time expended aaadists the Office of the Attorney General

incurred to prepare the motion for sanctions (BOF 29, et seq.). Counsshall also present to

3 In plaintiff’'s amended complaint, he alleghat he experienced ciuend unusual punishmen
at the hands of prison authorities due to d@ibgand unsafe prison cotidins and that he was
denied a 602 appeal. See generally ECF 24 Ri&@ntiff also alleges that prison authorities
demonstrated deliberate indifferencénts serious medical needs. See id.
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the court the factors it proposes for determinatia ptaintiff is able to pay the assessed sand
amount.

Accordingly, IT IS HEREBY ORDERED that:

1. Defendants’ January 10, 2018 motiondanctions (ECF No. 29) is GRANTED;

2. Within thirty days of the date of thasder, counsel for defendants shall provide, vi;
sworn declaration, a detailed accounting statemitite time expended and the costs the Offi
of the Attorney General incurred to preptre motion for sanctions (ECF No. 29, et seq.).
Thereafter the court shall imposeitable monetary sanctions upaaintiff that take defense
counsel’s statements into consideration;

3. The court formally admonishes plaintiffat the conduct identified by defendants h
been found deceptive and harassing;

4. Plaintiff shall cease thesctions throughout the remaindé these proceedings; andg

5. Plaintiff is warned that:

tion

<2

J

Ce

(a) Similar actions taken by plaintiff ingluture may result in a recommendation that

his lawsuit be dismissed; and
(b) Plaintiff is required to follow all statand federal rules amaws throughout these
proceedings.
DATED: January 14, 2019 _ -
m.r:_-— M
ALLISON CLAIRE
UNITED STATES MAGISTERATE JUDGE




