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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MARIET TIMOTHY FORD, No. 2:17-cv-0711-EFB P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND
14 | KEVIN R. CULHANE, et al., RECOMMENDATIONS
15 Defendants.
16
17 Plaintiff, a state prisoner proceeding withgotinsel in an action brought under 42 U.S.C.
18 | § 1983, seeks leave to proceed in fagpauperis pursuant to 28 U.S.C. § 1915.
19 . Request for Leaveto Proceed In Forma Pauperis
20 Plaintiff's application makes the showingguired by 28 U.S.C. § 1915(a)(1) and (2).
21 | Accordingly, by separate ordergtieourt directs the agency haviogstody of plaintiff to collect
22 | and forward the appropriate monthly paymentghe filing fee as set forth in 28 U.S.C.
23 | §1915(b)(1) and (2).
24 [I.  Screening Order
25 Federal courts must engage in a prelimirsmgening of cases which prisoners seek
26 | redress from a governmental entity or officeeoiployee of a governmental entity. 28 U.S.C
27 | 8 1915A(a). The court must idefiyticognizable claims or disiss the complaint, or any portion
28 | of the complaint, if the complaint “is frivoloumalicious, or fails t@tate a claim upon which
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relief may be granted,” or “seeks monetaryakfiom a defendant who is immune from such
relief.” 1d. § 1915A(Db).
Here, plaintiff alleges that he is a “prteaAmerican” and member of “the good People

these Colonies,” and therefore “not subject ®ijtirisdiction of the ‘Uited States.” ECF No.’s

at 1. His complaint attacks a criminal judgmimposed by the Sacramento County Superiof

Court, Case No. 97F05621, where plaintiff was sentencademon of incarceratioh.ld. at 9.
According to plaintiff, “the judgment [is] voidbecause the government has “nothing to do w
thede jure republic of the people, and as such haedéawful authority over private American
Nationals . . . ."ld. at 7-8. Plaintiff claims that Cad¢n. 97F05621 “constitutes a trust,” but “g
the time of conviction” he was ignoranttivrespect to “his title as Suretyld. at 8. He claims
he “was deliberately led to believe he was themtidet . . . , while in reality . . . . [t]he court
needed Complainant’s body in the courtroom forsigeature as the Sureip, order to raid the
decedent’s legal estate, which ttokgl, as executors de son tortd. at 9. As part of his
requested relief, plaintiff demands “that fndgment in Case No. 97F05621 be vacated with
prejudice, which would requithe immediate release of the Cdaipant from prison . . . .'Id at

13.

Plaintiff’'s complaint lacks any arguable legalfactual basis and must be dismissed a$

frivolous. See Neitzke v. Williams, 490 U.S. 319, 325, 328 (1989) (allegations are frivolous W
they lack even “an arguable basis either in lawmdact,” and appear “fanciful,” “fantastic,” or
“delusional”).

Regardless, the instant challenge to pitiie judgment of ©@nviction is barred bydeck v.
Humphrey, 512 U.S. 477 (1994). Where succesa section 1983 action would implicitly

guestion the validity ofonfinement or its duten, the plaintiff must first show that the

! Plaintiff has filed two complaints in thaction. ECF Nos 1, &. In screening this
action, the court looks exclusively to the mestently filed amended complaint (ECF No. 5).
See Hal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d 1542, 1546 (9th Cir. 1989)
(holding that an amended pleagisupersedeseloriginal).

Z See Callifornia Case Information at http://agfatecases.courtinfo.ca.gov/search/case
trialCourt.cfm?dist=0&dc_id=1819061&doc_no=S087365, visited May 15, 2017.
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underlying conviction was reversed direct appeal, expunged éyecutive order, declared
invalid by a state tribunal, @uestioned by the grant of a writ of habeas corplegk, 512 U.S.
at 486-87Muhammad v. Close, 540 U.S. 749, 751 (2004). As a general rule, a challenge in

federal court to the fact of comtion or the length of confinememntust be raised in a petition fqg

=

writ of habeas corpus purant to 28 U.S.C. § 2254e Preiser v. Rodriguez, 411 U.S. 475
(1973).

For these reasons, plaintiff's complaint mhbstdismissed without leave to amergte
Gardner v. Martino, 563 F.3d 981, 990 (9th Cir. 2009tva v. Di Vittorio, 658 F.3d 1090, 1105
(9th Cir. 2011) (“Dismissal of a pro se comptamithout leave to amend proper only if it is
absolutely clear that the deficiencies af tomplaint could not be cured by amendment.”
(internal quotation marks omittedPpe v. United Sates, 58 F.3d 494, 497 (9th Cir. 1995) (“[A]
district court should grant leave to amend eWer request to amend the pleading was made
unless it determines that the pleading couldbsotured by the allegan of other facts.”).

[11.  Order and Recommendation

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's request to proceed in forma pauperis (ECF No. 6) is granted.

2. Plaintiff shall pay the stataty filing fee of $350. All paymnts shall be collected in
accordance with the notice to the CaliforniggBement of Corrections and Rehabilitatipn
filed concurrently herewith.

3. The Clerk of the Court shall randomly assigdrated States District Judge to this actign.
Further, IT IS HEREBY RECOMMENDED thahe complaint be dismissed without

prejudice to plaintiff's poper pursuit of habeas guars relief in a new action.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe® provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
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within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir. 1991).

Dated: October 4, 2017.
et Fma
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




