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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JEFF AMEN, No. 2:17-cv-0717 ACP
12 Petitioner,
13 V. ORDER
14 | COLUSA COUNTY SUPERIOR COURT]
15 Respondents.
16
17 Petitioner, a county prisoner proceeding gephas filed a petiticior writ of habeas
18 | corpus pursuant to 28 U.S.C. § 2254, togeth#r wirequest to proceed in forma pauperis.
19 Examination of the affidavit veals petitioner is unable to aftbthe costs of this action.
20 | ECF No. 5. Accordingly, leave to proceed in forma pauperis is granted. 28 U.S.C. § 1915(a).
21 Petitioner alleges that hedhbeen denied his custody credind that his attorney has
22 | done nothing to assist him in receiving all the crewitehich he is entitled. ECF No. 1 at 1. |
23 | appears that petitioner may agempting to allege a violatioof his due process rights.
24 | However, the facts as alleged fail to state arclair relief. Since petitioner may be able to
25 | amend the petition to add information that wosighport a claim for violation of his due process
26 | rights, he will be given leave to amend. older to demonstrate a due process violation,
27 | petitioner will need to show that he notified jafficials that his senter® was being improperly
28 | calculated and he was denied “a meaningfarimg at a meaningful time.”_Haygood v. Younger,
1

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2017cv00717/313434/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2017cv00717/313434/6/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

769 F.2d 1350, 1356 (9th Cir. 1985) (citing Miédl v. W.T. Grant Co., 416 U.S. 600, 611

(1974);_Armstrong v. Manzo, 380 U.S. 545, 552 (1965); Ingraham v. Wright, 430 U.S. 651

(2977)).

In addition to failing to state a claim as cutigmpled, the petitionndicates that petitione
has failed to exhaust his state court remed&SF No. 1 at 5-7. The exhaustion of state cour
remedies is a prerequisite to t@nting of a petition for writ of Heeas corpus unless “there is
absence of available State corrective processiroumstances make the process ineffective t
protect a petitioner’s rights. 28 U.S.C. 8§ 2254(b)(f)exhaustion is to be waived, it must be
waived explicitly by respondenttounsel. 28 U.S.C. § 2254(b)(3)A waiver of exhaustion,
thus, may not be implied or inferred. A pietiter satisfies the exhaustion requirement by
providing the highest state couritlva full and fair opportunity teonsider all claims before

presenting them to the federal court. Picard v. Connor, 404 U.S. 270, 276 (1971); Middlet

Cupp, 768 F.2d 1083, 1086 (9th Cir. 1985).

The Ninth Circuit has held that a petitionernyns@ek a stay pursuant to Rhines v. Web

544 U.S. 269 (2005), to presemye filing date of his federaletition, even when the petition
contains only unexhausted claims. Menaand, 813 F.3d 907, 912 (9th Cir. 2016). In order
obtain a stay under Rhines, petitioner must show(fhajood cause exists for his failure to ha
first exhausted the claims in state court, (2)dla@n or claims at issue potentially have merit,
and (3) there has been no indication thétipeer has intentionallgelayed pursuing the
litigation. Rhines, 544 U.S. at 277-78.

If petitioner chooses to amend the petition terapt to state a claim, then he must noti
the court in the petition that h&as in fact exhausted his staburt remedies by presenting his
claims to the California Supreme Court or thatestcourt remedies are wadable. If petitioner
cannot show that he has exhausted his state reonedies or that theyere unavailable, he may
instead move for a stay and abeyance undergRtahthe same time he files the amended

petition. If the amended petition states a groumddbef and petitioner fails to show that he

1A petition may be denied on the merits withexhaustion of state couemedies. 28 U.S.C.
2254(b)(2).
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exhausted his claims or move for a stay, tharicwill proceed to order service of the petition
without a stay. Petitioner is advised that ifgneceeds without addressing the exhaustion of |
state court remedies, based on his representaadthih petition is fully unexhausted, the entir
petition will be subject to dimissal as unexhausted abseatdtate’s express waiver of
exhaustion and it is likelshat the petition will uimately be dismissed.

In accordance with the abou&,|S HEREBY ORDERED that:

1. Petitioner’'s motion to proceedforma pauperis (ECF No. 5) is granted.

2. Petitioner’s applicatiofor writ of habeas corpus is dismissed with leave to amend
within thirty days of service of this order. Any amended petition must bear the case numb
assigned to this action atik title “Amended Petition.”

3. Within thirty days of service of this order, petitioner shall either (1) advise the co
that he has exhausted his state court remedisbthey were unavailable to him or (2) file a
motion for stay and abeyance under Rhines whileehens to state court to exhaust his state
court remedies.

4. The Clerk of the Court is directed taondepetitioner the court’s fan for application for
writ of habeas corpus.

DATED: June 28, 2017 , ~
m’z——— &{ﬂ’)——(—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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