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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RAYMOND LIONEL OUBICHON, No. 2:17-cv-0752-JAM-EFB P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | RONALD RACKLEY, Warden,
15 Respondent.
16
17 Petitioner is a state prison@ithout counsel seekg a writ of habeas corpus pursuant t
18 | 28 U.S.C. 8§ 2254. The court has reviewed theige as required by Rule 4 of the Rules
19 | Governing Section 2254 Proceedings, and finds tlegpéition is second or successive and must
20 | therefore be dismissed.
21 A petition is second or successive ifnakes “claims contesting the same custody
22 | imposed by the same judgment of a state cdbat the petitioner previsly challenged, and on
23 | which the federal court issueddecision on the merit8urton v. Sewart, 549 U.S. 147 (2007);
24 | seealso Sackv. McDaniel, 529 U.S. 473, 485-86 (2000). Befditeng a second or successive
25 || petition in a district court, a pgoner must obtain from the ape court “an order authorizing
26 | the district court to considerdhapplication.” 28 U.S.C. § 2244(B)(A). Withoutan order from
27 | the appellate court, thastrict court is without jurisdictioto consider a second or successive
28 | petition. See Burton, 549 U.S. 147.
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In the present action, petitioner challengesdbnviction for attented criminal threats
entered in the California Superior Courguity of Placer, case number 62009078. ECF No.

1. The court has examined its records, and findspetitioner challenged the same judgment

conviction in an earlier @on. Specifically, inOubichon v. CDCR, No. 2:07-cv-0838-GEB-CH$

(E.D. Cal.), the court considered petitioner'sitgnge to the same judgment of convictiGee
Oubichon, ECF No. 42 (magistrate judge’s DecembgP008 findings and recommendations t
deny petitioner’s application for a writ of habeaspus on the merits); ECF No. 46 (district
judge’s January 21, 2009 order adopting findiagd recommendations and denying petitione
application for a writ of habea®rpus). Since petdner challenges the same judgment now t
he previously challenged and which was adjatid on the merits, the petition now pending is
second or successive.

Petitioner offers no evidence that the appeltatert has authorized this court to consid

a second or successive petitionnc®i petitioner has not demonstratledt the appellate court has

authorized this court to consider a second ocessive petition, this acih must be dismissed fc
lack of jurisdiction. See Burton, 549 U.S. 147Cooper v. Calderon, 274 F.3d 1270, 1274 (9th
Cir. 2001) (per curiam).

Accordingly, IT IS HEREBY RECOMMENDED #t this action be dismissed for lack (

jurisdiction.
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These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiasy/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionsray address whether a certifieatf appealabity should issueg

in the event he files an appeal of the judgment in this caeseRule 11, Federal Rules Governi
2
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Section 2254 Cases in the Unitedt8s District Courtéthe district courtmust issue or deny a

certificate of appealability when it enteréirzal order adverse to the applicant).

DATED: October 3, 2017.
et Fma
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




