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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JOHN MARSHALL, No. 2:17-cv-00820-KIJM-CKD
Plaintiff,
V. ORDER

DAN P. GALVANON]I, et al.,

Defendants.

On January 16, 2019 defendants filedamera a second notice of request to file

documents in support of their motion to stay proceedings under seal, ECF No. 75, accomy
by a memorandum more fully explaining the baseshe request. Defendants’ original reque
ECF No. 72, was stricken because it was nagbmpliance with Local Ra 141(b), ECF No. 73,
Defendants have now renewed thremuest to seal 21 pages in totacluding defendants’ notics
of motion and motion to stay, a suppogideclaration and @roposed order.

l. LEGAL STANDARD

“[T]he courts of this country recognizegeneral right to spect and copy public
records and documents, including gidl records and documentsiNixon v. War ner
Communications, 435 U.S. 589, 597 (1978) (footnotes omittetlynless a partic@r court recorc
is one ‘traditionally kept secre ‘strong presumption in favor atcess’ is the starting point.”
Kamakana v. City and Cty. of Honolulu, 447 F.3d 1172, 1178 (9th Cir. 2006) (quotiratz v.

Sate Farm Mut. Auto. Ins. Co., 331 F.3d 1122, 1135 (9th Cir. 2003)).
1

c.77

174

anied

5,

U

Dockets.Justia

.com


https://dockets.justia.com/docket/california/caedce/2:2017cv00820/314162/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2017cv00820/314162/77/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

When a party moves to seal a recdind, court looks to the underlying motion ar
determines whether it is “more than tangaht related to the merits of a caseCtr. for Auto
Safety v. Chrysler Grp., LLC, 809 F.3d 1092, 1101 (9th Circgrt. denied, 137 S. Ct. 38 (2016).
If the motion is more than tangentially related to the merits of the case, a party seeking to
record must satisfy the “string€ compelling reasons standaritl. at 1096. Applying this
standard, “a court may seal records only whénds ‘a compelling reason and articulate[s] th

factual basis for its ruling, without relying on hypothesis or conjecture,” and finds this reas

outweighs the public’s interest and the presumption of public acbd:sst 1096-97 (alteration in

original) (quotingKkamakana, 447 F.3d at 1179).

When a motion is unrelated or only tangelly related to the merits of the case,
the good cause standard, which is an “exoeptio the “presumptive” compelling reasons
standard, appliedd. at 1097-98. To establish good cause,rtypaust show “specific prejudic
or harm will result” absent sealingoltz, 331 F.3d at 1130, which may include the need “to
protect a party or person from annoyance, embarrassment, oppression, or undue burden
expense,Ctr. for Auto Safety, 809 F.3d at 1097 (quoting Fed. R. Civ. P. 26(c)).

I. DISCUSSION

The motion to stay at issue here is a non-dispositive motion, and so the “gog
cause” standard appliegvolutionary Intelligence, Inc. v. Facebook Inc., No. C 13-04202 S,
2013 WL 12144122, at *1 (N.D. Cal. Dec. 10, 2013p{ion to stay action was non-dispositive
so “good cause” standard applieBjpvide Commerce, Inc. v. Hartford Fire Ins. Co., No.
12cv0516 AJB (WVG), 2014 WL 1877438, at(2.D. Cal. May 9, 2014) (same).

A. PreviousPublic Disclosure

As an initial matter, the court noteatlilefendants previously filed an ex parte
application for a stay on the public dockesalibsing the following information, among other
details: (1) “Defendants recentlgdrned that the SEC is investigg all of the entity defendants
in order to determine whether defendantsated federal securitidaws pertaining to
investments made by Plaint{#nd possibly others) between 2Cif the present,” Ex Parte

Application, ECF No. 65 at 7-8; (2) “The Stas subpoenaed Mr. Galvanoni to testify in
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connection with its securitiesaud investigation, and corresponde from the SEC in that quas
criminal investigation demonstrates that the investigation is not limited to solely DPG
Investments, LLC but also to all of thetiyndefendants named in the civil mattag” at 8; and
(3) “The pending SEC investigah involves the same nucleus atfs [asserted here] ... . In
fact, the SEC requested from defendants thetiiggasf any person who invested in the entity
defendants between January 2015 and the preserdf’10. The court denied defendants’
request as in improper ex padgplication but provided thatdlefendants may file a properly
noticed motion on the court’s civillaand motion calendar.” ECF No. 68.

Defendants now contend that good caus&t®io file theirmotion to stay and
supporting documents under seal because the documents contain “references which mus

confidential under federal mandate.” Mem. PA&at 4. Defendants keprincipally on 17

C.F.R. 8§ 203.5, which provides, “Unless otherwisteoed by the [SEC], all formal investigativie

proceedings shall be non-public.” The “referesiagefendants contend must be sealed, howe
are largely the same references disclosedfend@nts’ prior ex pagtapplication, reviewed

above. Defendants occasionally provide moreildatéhe new document 8y request be sealeq

and also provide an exhibit not previously submitted to the court. Despite the prior ex parte

application’s disclosure of moet the same details, defendants do not request that the court
retroactively seal that application in additiorsealing the renewed motion to stay. To the
extent defendants have previously disclosed tfogrmation they now claim as confidential, the
have eviscerated theirsmthat good cause exists for seatimgmotion itself. The court thus
considers defendants’ request only with respethiémew exhibit not j@wviously provided.

B. Applicability of 17 C.F.R. § 203.5

Defendants do not provide any awtlty interpreting 17 C.F.R. § 203.5 or
addressing its applicability here, and tloeit has found none. Title 17 C.F.R. § 203.2 does
provide: “Information or documents obtainleg the Commission in the course of any
investigation or examination, uiske made a matter of publieaord, shall be deemed non-publi
...." 17 C.F.R. § 203.2pe SE.C. v. Shanahan, No. 4:06-MC-546 CAS, 2006 WL 3330972, i

*2 (E.D. Mo. Nov. 15, 2006) (noting in subpoena en@ment proceedings, “the SEC asserts
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while information and documents it gains duringrizZate investigation igenerally deemed non
public, an exception exists where the informatis made a matter of public record as has
occurred here”).

The Second Circuit has provided sogugdance regarding the application of 17
C.F.R. § 203.2 ilh.aMorte v. Mansfield, 438 F.2d 448 (2d Cir. 1971). LaMorte, the court
discussed SEC regulations providing for seciac§EC investigations, including 17 C.F.R.
§ 203.2; it explained that such régfions, with specific referende the very similarly worded
§ 240.0-4% are “an articulation of thdiscretion possessed by th&(g in determining whether
to disclose information acquired in the ceiof certain investigatory proceedingsdMorte,
438 F.2d at 450. The Second Circuit concluded, “Eoetktent that a privilege [to maintain the
confidentiality of testimony before the SECJ4#s, it is the agency’s, not the witness’. The
agency is free to withdraw the veil of secrecy . .ld"at 451. Other courts have citeaMorte

with approval and reached similar conclusioBee In re Penn Central Commercial Paper Litig.,

61 F.R.D. 453, 462 n. 20 (S.D.N.Y. 1973) (rejectinfeddant’s reliance on SEC regulations that

insure privacy in non-public SEC investigation, oty “these regulations are for the benefit
the [SEC] and not for withesses who nagpear before it”) (citation omittecgee also Maryville
Academy v. Loeb Rhoades & Co., Inc., 1978 WL 1144 at *2 (N.D. Ill 1978) (“Any privilege
attaching to non-public SECdgmony belongs to and vgaivable by the Commission.”)
(citations omitted).

The court is persuaded by these autiesrand by the text of the regulations
themselves that any privilege to prevent the pidbhccess to investigatorecords is held by thg

i

L “Information or documents obtained by officersarployees of the Commission in the cours
of any examination or investaigjon pursuant to section 17(@g8 Stat. 897, section 4, 49 Stat.
1379;15 U.S.C. 8§ 78q(a)or 21(a) (48 Stat. 8995 U.S.C. § 78u(qshall, unless made a mattsg
of public record, be deemed confidential. Except as providdd §§FR § 203.2officers and
employees are hereby prohibited from making sumffidential information or documents or a
other non-public records of the Commission avaddablanyone other than a member, officer
employee of the Commission, unless the Coraiorsor the General Counsel, pursuant to
delegated authority, authorizéhe disclosure of such information or the production of such
documents as not being contraoythe public interest. . . .”
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SEC, and not by defendants. Delants thus do not have standingéek sealing of the one ne
document they now present.

II. CONCLUSION

The court DENIES the request to sterlthe reasons set forth above. The cour
will arrange for the destruction of the documents filed by defendanésnera, consistent with
the spirit of Local Rule 141(e)(1).

Defendants may renew their motion toysiathey wish, by filing it on the public
docket and setting it for public &eng on the court’s civil lawrad motion calendar. The hearin
currently noticed for MarcB, 2019 at 10 a.m. is VACATED.

IT 1S SO ORDERED.
DATED: February 21, 2019.

a

UNITED STATES DISTRICT JUDGE

A

g




