Pasini v. Party G

© 00 N o g A~ w N P

N NN NN N N NN P B P B P P PP PR
© N o o~ W N P O © N O U M W N P O

ty Corporation

DAVID F. FAUSTMAN, SBN 81862

TYREEN G. TORNER, SBN 249980

FOX ROTHSCHILD LLP

345 California Street, Suite 2200

San Francisco, CA 94104

Telephone: (415) 364-5546

Facsimile: (415) 391-4436

Email: dfaustman@foxrothschild.com
ttorner@foxrothschild.com

ANDREW W. RUSSEL, SBN 280669
FOX ROTHSCHILD LLP

1800 Century Park East, Suite 300
Los Angeles, CA 90067

Telephone: (310) 598-4150
Facsimile: (310) 556-9828

Email: arussell@foxrothschild.com

Attorneys for Defendant
PARTY CITY CORPORATION

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

JOAN PASINI, on behalf of herself and all

others similarly situated,
Plaintiff,

V.

PARTY CITY CORPORATION; and DOES 1

through 10, inclusive,

Defendants.

Case No.: 2:17-cv-00962-WBS-EFB
The Honorable William B. Shubb,
Senior United StateBistrict Judge

STIPULATION FOR PROTECTIVE
ORDER AND [PROPOSEDB] ORDER

Trial Date: None Set

Do

STIPULATION FOR PROTECTIVE ORDER ANDH{RPROPROSED]

ORDER

ACTIVE\50673088.v1-8/24/17

Dockets.Justial.

Case No02:17-cv-00962-WBS-EFB

c. 12

com


https://dockets.justia.com/docket/california/caedce/2:2017cv00962/315076/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2017cv00962/315076/12/
https://dockets.justia.com/

© 00 N o g A~ w N P

N NN NN N N NN P B P B P P PP PR
© N o o~ W N P O © N O U M W N P O

IT ISHEREBY STIPULATED AND AGREED by and between Defendant Party City
Corporation, (“Defendant”) and &htiff Joan Pasini (“Plaintiffy (collectively, the “Parties”),
through their respective attorneysretord undersigned below, thatdrder to facilitate the prompt
and thorough exchange of documdmgsveen the Parties, and witgard to documents produced
and/or exchanged by Defendantdtaintiffs in the course of ik action which contain private,
confidential, proprietary, commerciand/or trade-secret informatioh Defendants or Plaintiffs, the
following procedures shall govern:

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely tanvolve production of
confidential, proprietary, or prate information for which speciptotection from public disclosure
and from use for any purpose other than prosegukiis litigation may be warranted. Accordingly,

the Parties hereby stipulate todapetition the Court to enter the following Stipulated Protective

Order. The parties acknowledge that this Order doésonfer blanket protections on all disclosures

or responses to discovery andttthe protection it affords fropublic disclosure and use extends
only to the limited information or items thate entitled to confideial treatment under the

applicable legal principles. The Parties furthemaskledge, as set forth Bection 12.3, below, that
this Stipulated Protective Orddoes not entitle them to fileofidential information under seal,

Civil Local Rule 141 sets forth the procedures thast be followed and the standards that will b

[1°)

applied when a party seeks permission ftbencourt to file material under seal.

2. DEFINITIONS

21 Challenging Party: a Party or NBarty that challengethe designation of

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Items:information (regardless of how it is

generated, stored or maintained}amgible things that qualify fgrotection under Federal Rule of
Civil Procedure 26(c), and/or thedntain: (i) trade secret informan as defined by Cal. Civ. Cods

§3426.1; (i) confidential proprietary, financial, or rdieal information pertaiing to a Party:; (iii)

! Cal. Civ. Code §3426.1(d) provides that “Trageret means information, including a formula,
pattern, compilation, program, device, method, technique, or prabatq1) Derives
2
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internal company operations documents not readeylasle to the public; (iv) information which,
disclosed, could constitute a viotan of any third party’s right gbrivacy or otherwise violates an
obligation of confidentiality owetb a third party, such as personnel records and medical recor
and other records containing employee socialr#gawumbers, dates of birth, home addresses,
telephone numbers, and e-mail agk$res; and/or (v) informatiam material that may not be
disclosed pursuant to any fedevastate law or regulation,.

2.3 Counsel (without qualifier): Outside Coehef Record and House Counsel (as w

as their support staff).

24 Designating Party: a Pady Non-Party that designategormation or items that it

produces in disclosures or responses to discery as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Material: akihs or information, regardless of the medi

or manner in which it is generated, stored, omta@ned (including, amongther things, testimony,
transcripts, and tangible thingfhat are produced or generatedlisclosures or responses to
discovery in this matter.

2.6  Expert: a person with spattzed knowledge or experieain a matter pertinent to
the litigation who has been retained by a Party aratsisel to serve as awrpert witness or as a
consultant in this action.

2.7 House Counsel: attorneys who are eyges of a party tthis action. House

Counsel does not include Outside Counsdtetord or any other outside counsel.
2.8 Non-Party: any natural person, partngrsborporation, associah, or other legal
entity not named as a Party to this action.

2.9  Outside Counsel of Recordttorneys who are m@mployees of a party to this acti

but are retained to represent or advise a partyiscaction and haveppeared in this action on

behalf of that party or are affiliated with a law firm which has appeared on behalf of that party.

2.10 _Party: any party to this action, including all of ifscers, directors, employees,

independent economic value, actual or pagéérfrom not beinggenerally known to the
public or to other persons wiwvan obtain economic value from disclosure or use; and (2
Is the subject of efforts that are reasonalnléer the circumstancesnwintain its secrecy.”

3

STIPULATION FOR PROTECTIVE ORDER ANDH{RPROROSED] Case N02:17-cv-00962-WBS-EFB__|
ORDER

if

ds,

ACTIVE\50673088.v1-8/24/17



© 00 N o g A~ w N P

N NN NN N N NN P B P B P P PP PR
© N o o~ W N P O © N O U M W N P O

consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.11 Producing Party: a Party or Non-Pdnigt produces Disclosure or Discovery

Material in this action.

2.12 Professional Vendors: persons or entthies provide litigation support services

(e.g., photocopying, videotaping, traatshg, preparing exhibits alemonstrations, and organizing
storing, or retrieving data iany form or medium) and theamployees and subcontractors.

2.13 Protected Material: any DisclosureDiscovery Material tht is designated as

“CONFIDENTIAL.”

2.14 Receiving Party: a Party that receiesclosure or Discovery Material from a

Producing Party.
3. SCOPE
The protections conferred by tiisipulation and Order cover nohly Protected Material (a
defined above), but also (1) any information copeeéxtracted from Pretted Material; (2) all
copies, excerpts, summaries, or compilatiohBrotected Materiabnd (3) any testimony,
conversations, or presentations by Parties or @ainsel that might reaéProtected Material.

However, the protections conferred by thigp&ation and Order do not cover the following

[72)

information: (a) any information that is in the pialdomain at the time of disclosure to a Receiving

Party or becomes part of the public domain afgedisclosure to a Receiving Party as a result of
publication not involving a violatio of this Order, including becomyg part of the public record
through trial or otherwise; and (b) any information known to the Receiving Party prior to the
disclosure or obtained by the Receiving Partyrdfte disclosure from a source who obtained the
information lawfully and under no obligation of confidentiality to the Deating Party. Any use o
Protected Material at trighall be governed by a septe agreement or order.
4, DURATION

Even after final disposition of this litigatiothe confidentiality obligaons imposed by this
Order shall remain in effect until a Designatingti?Pagrees otherwise iariting or a court order

otherwise directs. Final dispositishall be deemed to be the late(bf dismissal of all claims and

4
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defenses in this action, with or without prejudiard (2) final judgment herein after the completi
and exhaustion of all appeals, rehearings, remanals, or reviews of this action, including the
time limits for filing any motions or applicationsrfextension of time pursoato applicable law.

5. DESIGNATING PROTECTED MATERIAL

51 Exercise of Restraint and Care in Designating Material for Protection. Each Party or

Non-Party that designates information or itemspimtection under this Order must take care to
limit any such designation to spacimaterial that qualifies undéne appropriate standards. The
Designating Party must designate jpootection only those parts wfaterial, documents, items, or
oral or written communicationsdhqualify — so that other pootis of the material, documents,

items, or communications for which protectiomd warranted are not swept unjustifiably within

the ambit of this Order.

Mass, indiscriminate, or roufired designations are prohildteDesignations that are showp

to be clearly unjustified or that have berade for an improper purpose (e.g., to unnecessarily
encumber or retard the case development ggoeto impose unnecessary expenses and burde
other parties) expose the fignating Party to sanctions.

If it comes to a Designating Party’s attentioattimformation or items that it designated foj

protection do not qualify for protection, that Desitgmg Party must promptlgotify all other Parties

that it is withdrawing th mistaken designation.

5.2 Manner and Timing of Designations. Excapbtherwise provided in this Order

(see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated or ordered,
Disclosure or Discoveriylaterial that qualifiegor protection under this Order must be clearly so
designated before the matermdisclosed or produced.

Designation in conformity ih this Order requires:

(a) for information in documentary form.ge, paper or electronic documents, but exclud
transcripts of depositions or other pretrial caltproceedings), that the Producing Party affix the
legend “CONFIDENTIAL” to each page that comsiprotected material. If only a portion or

portions of the material on a page qualifiesgmtection, the Producing Ra also must clearly

5
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identify the protected portids) (e.g., by making appropriatearkings in the margins).
A Party or Non-Party that makeriginal documents or materials available for inspection

need not designate them for protection until afteritispecting Party has indicated which material it

would like copied and produced. During the inspection and before the designation, all of the materi

made available for inspection shall be deefi@®dNFIDENTIAL.” After the inspecting Party has
identified the documents it wants copied anadpiced, the Producing Party must determine which
documents, or portions thereof, qualify for proit@t under this Order. Then, before producing the
specified documents, the Producing Party mftist the “CONFIDENTIAL” legend to each page
that contains Protected MateriHillonly a portion or portions of thmaterial on a page qualifies fo
protection, the Producing Party also must clearly identify thegted portion(s) (e.g., by making
appropriate markings in the margins).

(b) for testimony given in deposition or irhet pretrial or trial proceedings, that the
Designating Party identify on the record, befthre close of the deposition, hearing, or other
proceeding, all protected testimony.

(c) for information produced in some form other than documentary and for any other
tangible items, that the Producing Party affix jpraminent place on the exteriof the container o
containers in which the information or itasnstored the legend “CONFIDENTIAL.” If only a
portion or portions of the information or item wart@rotection, the Producing Party, to the extent
practicable, shall identify the protected portion(s).

5.3 Inadvertent Failures to Designate. Ifélgncorrected, an inadvertent failure to

designate qualified informatiaor items does not, standing alomaive the Designating Party’s
right to secure protection undergiOrder for such materiaDisclosure of such documents,
information, responses or testimony to persuosisauthorized to receive “CONFIDENTIAL”

Information, as described below in section 7.&mto the designation, sl not be deemed a

—

violation of this Order. However, upon timelyrpection of a designatiothe Receiving Party mug

make reasonable efforts to assure that the matetrakited in accordance withe provisions of thi

J7

Order.
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6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party obh-Party may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a Designating Party’s confidentiality

designation is necessary to avoid foreseeabletamtiz unfairness, unnecessary economic burdens,

or a significant disruption or delay of the litigation, a Party does not waive its right to challeng
confidentiality designation by @tting not to mount a challenge promptly after the original

designation is disclosed.

6.2 Meet and Confer. The Challenging Pattgll initiate the digute resolution process
by providing written notice of each designation itl&llenging and describing the basis for each
challenge. To avoid ambiguity as to whether alleinge has been made, the written notice must
recite that the challenge to cordittiality is being made in accordance with this specific paragra
of the Protective Order. The pag shall attempt to resolve eadimallenge in good faith and must
begin the process by conferring directly (in vaicevoice dialogue; other forms of communicatio
are not sufficient) within 14 days of the datesefvice of notice. lgonferring, the Challenging
Party must explain the basis its belief that the confidenti&y designation was not proper and
must give the Designating Party an opportunityetoew the designated maitd, to reconsider the
circumstances, and, if no change in designatiaffésed, to explain the basis for the chosen
designation. A Challenging Party may proceed tadyd stage of the challenge process only if it
has engaged in this meet and confer procesisdi establishes thdte Designating Party is
unwilling to participate in the meet andnfer process in a timely manner.

6.3  Judicial Intervention. If the Parties cannot resolve dectgd without court

intervention, the Designating Party shall file and serve a motion to retain confidentiality withir
days of the initial notice of clange or within 14 days of the parties agreeing that the meet an(
confer process will not resolve their disputejckiever is earlier. Each such motion must be

accompanied by a competent declaration affirmiag tine movant has complied with the meet a
confer requirements imposed in the preceding paragraph. Failure by the Designating Party tq

such a motion including the requiréeclaration within 21 daysr(@4 days, if pplicable) shall

7
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automatically waive the confidentiality desigieatfor each challenged designation. In addition,
Challenging Party may file a mon challenging a confidentiality dgsiation at any time if there is
good cause for doing so, including a challenge éadifsignation of a deposition transcript or any
portions thereof. Any motion brought pursuanthis provision musbe accompanied by a
competent declaration affirming that the movant has complied with the meet and confer
requirements imposed by the preceding paragraph.

The burden of persuasion in any such lemgle proceeding shall be on the Designating

Party. Frivolous challenges, and those madamamproper purpose (e.g., to harass or impose

he

unnecessary expenses and burdens on otherg)amiay expose the Challenging Party to sanctions.

Unless the Designating Party has waived the centidlity designation by failing to file a motion
retain confidentiality as described above, all parsieall continue to afforthe material in question
the level of protection to whircit is entitled under the Producifgrty’s designation until the court
rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party may Bsetected Material #t is disclosed or

produced by another Party or &yNon-Party in connection withis case only for prosecuting,

defending, or attempting to setthas litigation. Such Protected Maial may be disclosed only to
the categories of persons and urttierconditions described in tHrder. When the litigation has
been terminated, a Receiving Party must complly the provisions of section 13 below (FINAL

DISPOSITION). Protected Materiaiust be stored and maimtad by a Receiving Party at a

location and in a secure manner that ensurestuasss is limited to the persons authorized undsg
this Order.
7.2 Disclosure of “CONFIDENTIAL” Informatin or Items. Unless otherwise ordered

the court or permitted in writing by the Desiging Party, a Receiving Party may disclose any
information or item designated “CONFIDENTIAL” only to:
(a) the Receiving Party’s Outside CounsieRecord in this action, as well as

employees of said Outside Counsel of Recomltom it is reasonably necessary to disclose the

8
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information for this litigation and who havegseed the “Acknowledgmer@nd Agreement to Be
Bound” that is attached hereto as Exhibit A;

(b) the officers, directors, and employees (including House Counsel) of the
Receiving Party to whom disclosure is reasonablyessary for this litigation and who have sign¢
the “Acknowledgment and Agreentaon Be Bound” (Exhibit A);

(c) Experts (as defined inighOrder) of the Receiving Rg to whom disclosure is
reasonably necessary for this litigation arftbvhave signed the “Acknowledgment and Agreems
to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, professil jury or trial consultants, mock jurors
and Professional Vendors to whom disclosureasonably necessary for this litigation and who
have signed the “Acknowledgment af\greement to Be Bound” (Exhibit A);

(f) during their depositions, witnesses in the action to whom disclosure is reasc
necessary and who have sigiied “Acknowledgment and Agreement to Be Bound” (Exhibit A),
unless otherwise agreed by the [Qesiting Party or ordered byetltourt. Pages of transcribed
deposition testimony or exhibits to depositions tieaeal Protected Material must be separately
bound by the court reporter and may not be disclosed to anyone except as permitted under t
Stipulated Protective Order.

(g9) the author or recipient of a documeantaining the information or a custodian
other person who otherwisegsessed or knew the information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTHER

LITIGATION

If a Party is served with a subpoena or a totder issued in othditigation that compels
disclosure of any information or items desigdatethis action as “CONFIDENTIAL,” that Party
must:

(a) promptly notify in writhg the Designating Party. Suchtification shall include a copy

of the subpoena or court order;
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(b) promptly notify in writing the party who caused the subpoena or order to issue in the
other litigation that some or all of the mategalered by the subpoena oder is subject to this
Protective Order. Such notificati shall include a copy of thigigulated Protective Order; and

(c) cooperate with respettt all reasonable proceduresught to be pursued by the
Designating Party whose Protectddterial may be affected.

If the Designating Party timely seeks a protextivder, the Party sexd with the subpoena
or court order shall not produce any inforroatdesignated in this action as “CONFIDENTIAL”
before a determination by the court from whilcl subpoena or order issued, unless the Party has
obtained the Designating Padypermission. The DesignatingrBashall bear the burden and
expense of seeking protectiontirat court of its confidentiahaterial — and nothing in these
provisions should be construed as authorizingnmouraging a Receiving Party in this action to
disobey a lawful directe from another court.

9. A NON-PARTY’'S PROTECTEIMATERIAL SOUGHT TO BE PRODUCED IN THIS

LITIGATION
(a) The terms of this Order are applicable to information produced by a Non-Party in this
action and designated as “COIMENTIAL.” Such informaton produced by Non-Parties in

connection with this litigation iprotected by the remedies antiaiprovided by this Order.

Nothing in these provisions should be construegrakibiting a Non-Party from seeking additiona
protections.

(b) Inthe event that a Party is reqdiréy a valid discovery request, to produce a Non-
Party’s confidential information in its possessiang the Party is subject to an agreement with the
Non-Party not to produce the Non-Party’s edehtial information, then the Party shall:

(1) promptly notify in writing the Requesting Party and the Non-Party that some or
all of the information requested is subjecatoonfidentiality agreement with a Non-Party;
(2) promptly provide the Non-Party withcapy of the Stipulated Protective Order|in
this litigation, the relevant dcovery request(s), and a reasdynabpecific desgption of the

information requested; and
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(3) make the information requested dafalie for inspection by the Non-Party.

(c) If the Non-Party fails to object or seegratective order from thisourt within 14 days

of receiving the notice and accompanying infation, the Receiving Party may produce the Nor
Party’s confidential information responsive to thecovery request. If thidon-Party timely seeks a
protective order, the ReceivingmBashall not produce any informan in its possession or control
that is subject to the confideality agreement with the Non-Pgrbefore a determination by the
court. Absent a court order tioe contrary, the Non-Pg shall bear the burden and expense of
seeking protection in this cdwf its Proteted Material.

10. UNAUTHORIZEDDISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protected
Material to any person or in any circumstance nth@ized under this Stulated Protective Order
the Receiving Party must immediately (a) notifyunting the Designating Party of the unauthorized
disclosures, (b) use its best efforts to retridivareauthorized copies of ¢hProtected Material, (c)
inform the person or persons to whom unauthordisdosures were made of all the terms of this

Order, and (d) request such person or pergpagecute the “Acknowledgment and Agreement t

(=)

Be Bound” that is attachdtkereto as Exhibit A.
11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED

MATERIAL
When a Producing Party gives notice to ReceiWagies that certain inadvertently produced

material is subject to a claim pfivilege or other protection, the ladations of the Receiving Parties

are those set forth in Federal Rule of Civil Procedure 26(b)(5)(B). This provision is not intended to

modify whatever procedure may bstablished in an e-discovegder that provides for productior
without prior privilege review. Puusint to Federal Rule of Eviden§82(d) and (e), insofar as the
parties reach an agreement onéHect of disclosure of a comuication or information covered Ly
the attorney-client privilege or work product @ction, the parties may inqmrate their agreement
in the stipulated protective order submitted to the court.

12. MISCELLANEOQUS

11
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12.1 _Right to Further Relief. Nothing in thisd@r abridges the right of any person to s

its modification by the court in the future.

12.2 _Right to Assert Other Objemts. By stipulating to the ¢y of this Protective Order

no Party waives any right it otherwise would/édo object to disclosing or producing any
information or item on any ground not addressettig Stipulated Protective Order. Similarly, no
Party waives any right to object on any ground toingvidence of any of thmaterial covered by
this Protective Order.

12.3 _Filing Protected Material. Without writt@ermission from the Designating Party g

court order secured after appropeiaotice to all interested perss, a Party may not file in the
public record in this action any &tected Material. A Party that seseto file under seal any Protect
Material must comply with Civil Local Rule 14Protected Material may only be filed under sea
pursuant to a court order authonigithe sealing of the specific Praied Material at issue. Pursuat
to Civil Local Rule 141, a sealing order will igsanly upon a request estahligg that the Protecte
Material at issue is privileged, giectable as a trade secret, dreptvise entitled t@rotection under
the law.

13. FINAL DISPOSITION

Within 60 days after the final dispositiontbis action, as defirtein paragraph 4, each
Receiving Party must return all Protected Matdoahe Producing Party or destroy such materig
As used in this subdivision, “all Protected Maa#rincludes all copies, abstracts, compilations,
summaries, and any other fornmeproducing or capturing any tife Protected Material. Whether
the Protected Material is returned or degtd, the Receiving Party must submit a written

certification to the Producing Parfgnd, if not the same person otign to the Designating Party)

by the 60 day deadline that (1) identifies (by gatg, where appropriate) all the Protected Matelri

that was returned or destroyed and (2) affirnas the Receiving Party has not retained any copis
abstracts, compilations, summariesaay other format reproducing capturing any of the Protect
Material. Notwithstanding this provision, Counse¢ antitled to retain aarchival copy of all

pleadings, motion papers, trial, depositiamg &earing transcripts, legal memoranda,
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correspondence, deposition and trial exhibits, exegarts, attorney work product, and consulta
and expert work product, even if such materialstain Protected Material.ny such archival copig
that contain or constituterotected Material remain subjectis Protective Order as set forth in

Section 4 (DURATION).

ITISSO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: August 28, 2017 Respectfully submitted,
FOX ROTHSCHILD LLP

By: /s/ Andrew W. Russell
DAVID F. FAUSTMAN
TYREEN G. TORNER
ANDREW W. RUSSELL
Attorneys for Defendant

DATED: August 28, 2017 Respectfully submitted,

CHANT & COMPANY
A Professional Law Corporation

By: /s/ Chant Yedalian (per confirming email 8/23/17)
CHANT YEDALIAN
Attorneys for Plaintiff

PURSUANT TO STIPULATION, IT 1SSO ORDERED.

oo oo g S Rk
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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EXHIBIT A

l, [print or type full name], of [prin

type full address], declare under pkyaf perjury that | have read its entirety and understand the

Stipulated Protective Order that was issuedmited States District Court in the caselodn Pasini,
et al. v. Party City Corporation, Case No. 2:17-cv-00962-WBS-EFBagree to comply with and b
bound by all the terms of this Stipulated PratecOrder and | understarahd acknowledge that
failure to so comply could expose me to sanctamd punishment in the nature of contempt. |
solemnly promise that | will not dikxse in any manner any informationite#m that is subject to th
Stipulated Protective Order to any person or eetigept in strict compliase with the provisions o
this Order.

| further agree to submit to the jurisdictiohthe United States District Court For The
Eastern District of California fathe purpose of enforcing the tesrof this Stipulated Protective
Order, even if such enforcement proceediogsur after termination of this action.

| hereby appoint [inype full name] of

any proceedings related to enforcenrthis Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed Name:

Signature:
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as my California agenséwice of process in coection with this action of

tor
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