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UNITED STATES DISTRICT COURT
9
FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11
CITIZENS FOR FAIR No. 2: 17-cv-00973-KIM-DMC
12 REPRESENTATION, et al.,
13 Plaintiffs,
ORDER
14 V.
15 SECRETARY OF STATE ALEX
PADILLA,
16
Defendant.
17
18
19 A voting rights organization, severatchkl government erites, independent
20 | political parties and various individual Califoa voters jointly sue Qifornia’s Secretary of
21 | State, Alex Padilla, arguing the cap on stateslagprs encumbers certain citizens’ right to self-
22 | governance. Plaintiffs’ initial complaint allegecttthe California legisiture is too small to
23 | adequately represent California’s nearly 40 million residents. The court dismissed that complair
24 | as nonjusticiable. Plaintiffs amended the compland defendant again moves to dismiss the¢
o5 | complaint as nonjusticiable. Mot., ECF No. #aintiffs oppose. Opp’n, ECF No. 46. The
26 | court heard the motion on June 14, 2018. HrgdliECF No. 52. As explained below, the
27 | court GRANTS defendant’s motion to dismibsit this time without leave to amend.
28
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l. BACKGROUND

In its prior dismissal order, the court rewied the relevant histical and political
backdrop, which remains the santgeePrior Order, ECF No. 32, at 2-4 (Feb. 1, 2018). The
background information provided below focuses primarily on plaintiffs’ amended allegation
relevant to the motion to dismiss.

A. Plaintiffs
The following entities and individuals ancktplaintiffs who claim an interest in

expanding their access to and represematiithin state and local government:

Citizens for Fair Representation, a nonprofit whose members are Califorr
voters and government officials, alleges an interest in competitive electio
and democratic representatioBeeSecond Am. Compl., ECF No. 39
(“SAC"), 11 1.0-1.2.

The California Libertarian Party arlde California American Independent

S as

a

Party, minority political parties with aalleged interest in enhancing the voting

power of non-white Californiandd. { 1.7.

Win Carpenter, Kyle Carpenter and dtroy Hall, Jr., members of the Shas

Tribe of Indians with an alleged interest in promoting the tribe’s self-

governance through greater government s€ead the avoidance of the state’s

“intentional attempted genocide of theace” and the “dcimation of the
Native American population.1d. § 1.2.

David Garcia, a Latino American with atleged interest in empowering the
votes of all Hispanics and repaig their “grave economic, social, and
stigmatic injuries.”ld. 7 1.3.

Raymond Wong and Leslie Lim, Asian Antans with an alleged interest in
addressing the “intentional killing, faed expulsion, internment, and other
intentional discrimination based on their race from the 1850s through at |

the 1950s,” of which the legislagwcap “is an integral part.ld. § 1.4.
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B Cindy Brown, an African American with an alleged interest in rectifying th
“intentional[], systematic[], and invidus[] discriminat[ion] against “brown

and other blacks . . . that have beamfally admitted by the state, including

being denied the right to vote . . . [beisghpjected to ‘Jim Crow’ race laws .|. .

[being] subjected to voter disenfrdmeement for felony convictions” and
being denied adequate “black politigalwer” to for example, “oversee the
corruption of California’s judges and cesithat incarcerate and impose felo
sentences (which impacts thghi to vote) of non-whites.Td. I 1.5.

B Plaintiffs Mark Baird, Win and Kyl€arpenter, John D’Agostini, Mike
Poindexter, Michael Thomas and Lakiahl, all individuals in various
districts who allege “this dilution gdolitical power has [caused them] grave
economic, social, and stigmatic injuryld. § 1.6.

B The cities of Colusa and Williams, rliraunicipalities that allege the state
legislative cap “was born out oféhnvidious discrimination against non-
whites described herein, [and] now causes them injud..”

B. Allegations in the Complaint

Alleging that a refusal to increase the total number of elected representative
arbitrary violation of several feda constitutional guaranteesapitiffs sue California Secretary
of State Alex Padilla in his official capacityd. { 1.9! Specifically, plaintiffs challenge the
current legislative cap of 40 Senators and\88emblymembers, which has been fixed by the
California Constitution since the late 1800s despdnsiderable population growth since then
Id. 111 3.14, 3.26see alsdPrior Order at 3. Plaintiffs alledhis legislative cap has created an
unresponsive legislative oligarchyp promote the white man’s interests by the exclusion of n
white people from participating i@alifornia’s political process.’'SAC  3.14. Plaintiffs further

allege California has a long history of disemating against minority groups and that althougt

L Although the complaint also names the Stdt€alifornia and th&tate’s Redistricting
Commission as defendansgeSAC 1 1.9-1.10, at hearing plaffgi counsel clarified that
plaintiffs intend to sue onl$ecretary of State Padilla.
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the current populous legislative districts hathvaters, the most injury falls on “members of

minority groups” including racial and ethnic mingeg, political minorities, less wealthy citizens

and people that live iless populated areakd. § 3.27. Plaintiffs further dege the dilution of
power resulting from the legislative cap impettesr access to state services and assistance
thwarts their efforts to elect minority legislatansto run for office, and gravely injures them
socially, economically and “stigmatic[allyf.”ld. 17 1.3, 1.4, 1.6, 3.0, 3.22, 3.32, 3.33, 7.2, 9.
9.8.

Plaintiffs assert six claims. They clathe legislative cap violates all plaintiffs’
right to equal protection (Claim J1but particularly non-white platiffs (Claim 2) and plaintiffs
with less political power, “fronmural areas, minority political pes and lower socio-economic
brackets” (Claim 3).1d. 11 4.0-6.5.They allege the State’sgeslative cap impedes each
plaintiff's access to government benefits and sewin violation of eachlaintiff's due process
guarantees (Claim 4); that this cap “was enaatedlis maintained to suppress and retaliate
against residents who advocate viewpoints contratlge political elitesin violation of First
Amendment free speech guarantees (Claim 5); andhisatap “assure[s] that the great majori
of residents have no effectivdlurence on their legislators” miolation of the guarantee to a

republican form of government (Claim &y. 1 7.0-9.9.

ty

Plaintiffs seek a declaration that the cuatrsizes of the State Assembly and Senate

are unconstitutional andek seek an injunctiorequiring that the number of state legislators “
increased to a number, as determined at tulaich will assure . . . voters who have been
discriminated against . . . have a meaningful opymity to elect their mferred candidates” and
“voters in sparsely populed rural areas have a meaningipportunity to elect their preferred

candidates.”ld. I 10. Plaintiffs also ask that the colgtant” the state up to two years “to cure

2 Plaintiffs do not provide fuhier allegations to clarify whalhey mean by their use of
“stigmatic,” although it context @ippears they are suggesting uneleresentation perpetuates
minority distrust in the democratic process.

3 Five of the six claims are brought by “plhintiffs” without differentiation. Claim 2,
however, is brought only by “non-whitgaintiffs,” without identifing those plaintiffs by name
in this part of the complaintSeeSAC 11 5.0-5.4.
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these constitutional vidl@ns” but then “retain jurisdiction” over the dispute to ensure the std
does so.ld.
C. Procedural History

Plaintiffs first filed this lawsuit in Mg 2017 and requested that it be heard by g
three-judge court. ECF No. 1; 28 U.S.C. § 2284providing three-judge court should hear
lawsuits “challenging theonstitutionality of the apportionmeaf congressional districts or the
apportionment of any statewide legislative bodyBecause jurisdiction is still in question, this
court has not requested the conmwgnof a three-judge courSeeAug. 24, 2017 Min. Order, EC
No. 22 (“the court has determined it is prematareequest the convening of [a three-judge] cq
prior to this court’s threshold determination of jurisdiction and justiciability”) (ci8hgpiro v.
McManus 136 S. Ct. 450, 455 (2015%ee alscAug. 1, 2018 Order, ECF No. 63 (“Until the
court resolves defendant’s motion and unless or until it determines a federal court has juri
over plaintiffs’ amended complaint, the court congs to find that converg a three-judge cour
would be premature.”).

On February 1, 2018, the court dismispéaintiffs’ First Amended Complaint
with leave to amend for laak subject matter jurisdictionSeePrior Order. The court explaine
plaintiffs lacked standing and the requestadf would require ta court to adjudicate
nonjusticiable political questiondd. at 4-10. Defendant now moves to dismiss the Second
Amended Complaint on the same jurisdictional grourgseMot. at 11-16 (arguing plaintiffs
still lack standing and the complaint still raises nonjusticiable polifeastions). Plaintiffs
oppose, Opp’n, and defendansHtided a reply, ECF No. 50.

Il. SUBJECT MATTER JURISDICTION

Defendant moves to dismiss plaintiftsimplaint for lack of subject matter
jurisdiction under Federal Rule @lvil Procedure 12(b)(1)SeeMot. at 10-16. When, as here,
motion to dismiss facially attacks the complaint’s reliance on subject matter jurisdiction, th
presumes all allegations are true and analydesher the allegations plausibly establish

jurisdiction. See Warren v. Fox Family Worldwide, In828 F.3d 1136, 1139 (9th Cir. 2003)
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(citing White v. Leg227 F.3d 1214, 1242 (9th Cir. 2000)). élained in the Prior Order, the

federal constitution’s central concept of separation-of-powers defines and limits what griey

ances

a federal court may heaktujan v. Defs. of Wildlife504 U.S. 555, 559-60 (1992). As the parties

invoking the court’s subject mattgrisdiction, plaintiffs havehe burden to establish itd. at
561.
A. Standing

Every plaintiff must have ahding to litigate a grievandefore a federal court.
Id. at 560. As in their first motion to dismissfeledant argues plaintiffs lack standing to sue
because they assert only a generalized grievance common to all Califof®esiviot. at 11-13.

To establish standing to sue, plaintiffs makgge an injury particularized to eac|
plaintiff or each group of plaintiffs; the injulgannot be a general grievance “where [the
plaintiff's] own injury is not disihct from that suffered in generay other taxpayers or citizens
Hein v. Freedom from Religion Found., In§51 U.S. 587, 598 (2007) (qQuotiA§ ARCO Inc. v.
Kadish 490 U.S. 605, 613 (1989pee also Lujan504 U.S. at 560.

Here, after amendment, the operative complaint still identifies only generaliz
grievances. Plaintiffallege that “[a]lthough the adverseesifs of representative government |
enormous legislative districts are felt by alli@eania voters, the iterests of members of
minority groups . . . are specifically and concretely affected.” SAC { BAvplaintiffs define
“minority groups” so broadly that the definitioogports the court’s reaching the same conclu

it did before in response to the first motiordtemiss: The grievance identified is shared by

virtually all Californians. Spefically, plaintiffs allege the imacted minorities include voters of

Asian descent, of Hispanic descent, and ofaaini descent; voters thatdiin “more sparsely
populated areas of the state”; exst with certain “minority” polital views; and voters who are
“not wealthy.” SeeOpp’n at 9-15; SAC 11 3.27, 6.2Although they do not allege a generalize
grievance on behalf of every slagCalifornian, plainffs claim a generalized grievance on bel
of virtually every Californian, ning only two exceptions by nam&eeOpp’n at 13 (citing two
“wealthy Californians living irgeographically-concentrated legislative districts,” Mark

Zuckerberg and Nancy Pelosi, each of whasteng power allegedly remains strong).
6
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Even if the alleged integfence with the right to Begovernance affects each

Californian differently, nothing in the comjath makes out a claim that the plaintiffs’

individualized experiences traoesi the underlying grievance from the general to the particular.

Rather, the alleged injury underlying each indialisihardship is unequivocally generalized:
“As the state’s population groviisexorably, the political inflence of each voter will be
increasingly diluted.” SAC { 3.26.

The Supreme Court has “consistently heldittheneralized grievances such as
one plaintiffs plead here fall out the court’s Article 11l powerSee Lance v. Coffmab49
U.S. 437, 439 (2007) (listing caseexplaining plaintf “claiming only harm to his and every

citizen’s interest in proper application ottonstitution and laws, and seeking relief that no

more directly and tangibly benefits him than it sldlee public at large—does not state an Arti¢

lIl case or controversy.”fSchlesinger v. Reservists Comm. to Stop the ¥18rU.S. 208, 220-2
(1974) (interest held by all members of puldinecessarily abstraahd cannot establish
standing)Hein, 551 U.S. at 606-08 (taxpayers lacked diag to challenge President’s “faith-
based initiatives” where their injugyas not distinct from that sufied by other taxpayers). As
these cases decided by the Court, plaintiffs’ @legation here i20b generalized to support
standing.

Plaintiffs’ attempt to draw parallels to tasical voters’ rightsases is misplaced.
For instance, the justiciability concerngims case differ from those in the casd-etleral
Election Comm’n v. Akin®24 U.S. 11 (1998), in which voters had standing to sue based o
“widely shared” voter injury: The denial of acceésscertain public records relevant to a recent
election. Id. at 24. The Court explained that just becdaseinjury is widely shared . . . does
not, by itself, automatically disqualify anterest for Article 11l purposes.ld. ButAkinsdealt
with standing that was specifically provideg the Federal Election Campaign Act (“FECA"):
Any voter could sue under FECA if she was ddntampaign information that must be publicly
available under the statutéd. at 21;cf. Pub. Citizen v. U.S. Dep’t of Justig®1 U.S. 440, 449

(1989) (holding denial gbublic records request “constitutes a sufficiediltinct injury to

the
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provide standing to sue.”Here, because there is no statilyegprescribedight to sue Akins
does not support finding pliffs have standing to pursue this case.

This case also is distinguishable fraases involving gerrymandering, poll taxe
or all-white primaries.See United States v. Hayd 5 U.S. 737, 744-45 (1995) (racial
gerrymandering)Shaw v. Rend®09 U.S. 630, 643 (1993) (samegrper v. Virginia Board of
Elections 383 U.S. 6631966) (poll tax);Gomillion v. Lightfoot364 U.S. 339 (1960) (all-white

primaries). Race-based gerrymandering, polldasea voting precondition and primaries for

only white voters arbitrarily deny racial minoritigseir right to vote compared to other citizens.

In contrast, in this case, the alleged ungeesentation and inaccessibility to government of
which plaintiffs complain is common to virtiiaall Californians: The legislative cap does not
apply differently to shape certaghistricts only, or impose votingquirements that affect voters
in some districts more than others; it appliggadly across districts, inflicting the same allegec
injury throughout the state, even if thauiry may be felt differently by certain minority
populations.SeeSAC | 3.26 (“California’s population growth has required each of its 120
legislators to represent evecreasing numbers of people over time . As the state’s populatic
grows inexorably, the political influence of each voter will be increasingly diluted.”).

This case also presents a differquestion than that posedDep’t of Commerce
v. U.S. House of Representative25 U.S. 316 (1999). There, “every voter” in Indiana had
standing to challenge the planned use of sidissampling for the upcoming national census
because the proposed method would have elimiratedf Indiana’s seats in the federal Hous
of Representatives, thus dilutingesy Indiana resident’s vote relagivo voters in other states.
Id. at 332. In contrast here, plaintiffs do ndegeé that any single voter has less power than
another; rather, plaintiffs alje California voters are steadiysing power generally over time,
through population growthSeeSAC { 3.26.

As the court explained in tHerior Order, comparisons Baker v. Cary 369 U.S.
186, 211 (1962), are misplaced. Baker, the challenged apportiomt scheme progressively
diminished voting power in five specific digtts, while voting power in other districts

progressively strengthened in the absen@ngfreapportionment after sixty years of steady
8
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population growth.ld. at 207-08. But here, plaintiffs allegesidents in esry district in

California face the same allegedderrepresentation andactessibility to gouwmment as a result

of the legislative cap. They even plead that ebat new legislative cap they want the court t
choose should be applied in evelgtrict, further illustrating thahe alleged injty here applies
to every voter across all districts. SAC § 326]nder the . . . Equal Protection Clause,
legislative districts mustantain substantially the samember of persons.”) (citqh\Reynolds v.
Sims 377 U.S. 533, 577 (1964)).

In sum, without an injury sufficientlgarticularized to their circumstances,
plaintiffs have not established standing.

B. Political Question Doctrine

Even if they had satisfiestanding, plaintiffs’ claimare nonjusticiable because
the requested injunctive relief turns on the resolution of political questions better suited to

legislative resolution. Mot. at 13-16. The origisamplaint was dismissed in part for this ver

reason. Prior Order at 9-10. #e court there explained, “Incréag the numbers of legislators

would appear to be susceptible to constitutional amendment . . . yet plaintiffs bring this gri

to federal court, effectively askg the court to usurp the electorated unilaterally alter the state

constitution . . . ; a task committed to the legislative brantdh.at 9 (citingBaker 369 U.S. at
210).

The same conclusion applies here in lighthe amended pleadings. Plaintiffs
again request “an injunction ragag that the number of [stalegislators] be increaséa a
number, as determined at trial, which will assurevoters who have been discriminated agai
. . have a meaningful opportunity to elect theefprred candidates; . . .[and] voters in sparsel
populated rural areas have a meaningful oppdstio elect theipreferred candidates.'SAC
1 10.2. Plaintiffs contend they have remedieyl jasticiability concerrby asking the court to
first defer to the California Legislature byagting that body up to two years to fix the
constitutional inadequacies on its owd. Y 10.1. Plaintiffs argue that with this request, “[i]t is
entirely possible that this court will need domore than declare the status quo unconstitutio

and leave the rest to the legistatbranch. Opp’n at 17. In the same breath, plaintiffs conce
9
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“the unlikelihood of legislata acting to diminish their owlocal authority defaultsjd. at 16,
and ask the court to “retain jadiction over the case untile constitutional violations have bee
cured.” SAC 1 10.1.
Practically speaking, plaintiffs’ requestmains the same, even while building in
two-year delay: If legislatordo not gather the support necegda enact a constitutional
amendment that dilutes their own power within tmears, plaintiffs ask the court to step in to
ensure the change is madgeeSAC 1 10.10pp’n at 16-17. In effect, plaintiffs ask the court
serve a legislative functidoy, at a minimum, declaringpe current legislative cap
unconstitutionally low. SAC {1 10.0, 10.1, 10.2; Opat 17-19. Such a determination would
require the court to weigh competing policyeirests; evaluate “opinions from political
scientists;” and select a new minimum numbelegfslators per distet that would assure
“members of minority groups” haveeasonable opportunities to ele@andidates of their choice
reasonable access to their representativekyating power that mirrors their majority
counterparts. Opp’n at 18. The court cannot engage in this sorttafgd@valuation by relying
on “judicially manageable standards,” which steeped in a well-estédhed body of case law
and constitutional dictatesee Baker369 U.S. at 210, 226 ("Judicial standards under the Eq
Protection Clause are well developed and familiar, and . . . [have] been open to courts sin
enactment of the Fourteenth Amendment"), as @etpto legislative standards that consider
ever-evolving interests of the citizens they seseeMiller v. Johnson515 U.S. 900, 914 (1995
(districting decisions “implicate a political calas in which various interests compete for
recognition”). See als&/ieth v. Jubelirer541 U.S. 267, 280-81, 285-86 (2004) (in
gerrymandering context, there &m® judicially discernible ad manageable standards” for
redistricting determinations; “the Constitution clgazbntemplates distrietg by political entities
... and unsurprisingly th&irns out to be root-and-breh a matter of politics.”)Gaffney v.
Cummings412 U.S. 735, 753 (1973) (“The realitythet districting irvitably has and is
intended to have substantpolitical consequences”if. Holder v. Hall 512 U.S. 874, 881, 885

891 (1994) (five justices agrew with proposition there is rtiscoverable benchmark for
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determining appropriate size leislative districts) (Kennegy. and Rehnquist J. (opinion);
O’Connor, J. (partial concurrence); Thomagnt Scalia, J. (separate concurrence)).

Finally, the court is unpersuaded by tlois$entsn the great reapportionment
cases” that plaintiffs argue thewbshould follow. Opp’n at 16 (gginal emphasis). Itis not fo
a trial court to rewrite from the bottom up the law established by the Supreme Court. As tf
majority inViethaptly observed, the fact that the dissenterthat case “comup with [] different
standards” among themselves “goes a long wagtablishing that theris no constitutionally
discernible standard” by which courtsght properly engage redistricting. See541 U.S. at
292.

Plaintiffs’ requested relief turns on poliilcquestions that lieutside the bounds
of this court’s powers, which are proscribed.

II. CONCLUSION

Plaintiffs’ alleged grievare is too generalized totablish standing to sue in
federal court. Plaintiffs’ requested relief woaldo require the court t@solve non-justiciable
political questions. Accordingly, the court EMISSES the complaint under Rule 12(b)(1) for
lack of subject matter jurisdiction.

Having carefully considered the questiondanoting that plaintiffs already have
been granted an opportunity to cure the absence of standirguitid¢inds no further amendme
could salvage plaintiffs’ claimsSee Foman v. Davi871 U.S. 178, 182 (1962) (courts consid
any potential futility before granting leave to axdg Accordingly, dismissal is without leave t

amend.

This resolves ECF No. 42. The Clerk of @eurt is directed to CLOSE this case.

IT IS SO ORDERED.
DATED: November 28, 2018.

ATES DISTRICT JUDGE
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