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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JAMES BOWELL, No. 2:17-cv-0981 KIJM KJN P
Plaintiff,
V. ORDER

CALIFORNIA DEPARTMENT OF
CORRECTIONS, et al.,

Defendants.

Plaintiff, a state prisoner proceeding prolsxs filed this civil rights action seeking relig
under 42 U.S.C. § 1983. The matter was referredUaited States Magrsite Judge as provide
by 28 U.S.C. 8§ 636(b)(1)(B) and Local Rule 302.

On July 30, 2020, the magistrate judgedfifendings and recommendations, which wer
served on all parties and which contained noticdltparties that any oegtions to the findings
and recommendations were to be filed within ttyesne days. Plaintiffiled objections to the
findings and recommendations. fBedants did not file a reply.

In accordance with the provisions of 28 IS8 636(b)(1)(C) and Local Rule 304, this
court has conductedd® novo review of this case. Plaintifloes not contest the Magistrate
Judge’s conclusion that the defentfaviolated no clearly establightaw. The court agrees wit

and adopts that conclusion. When, as is true, lofficers “act[] inreliance on a duly-enacted
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statute or ordinance,” they are “ordiifentitled to qualified immunity.”Tshida v. Motl, 924
F.3d 1297, 1305 (9th Cir. 2019) (quoti@gossman v. City of Portland, 33 F.3d 1200, 1209 (9th
Cir. 1994)). “[L]iability may athch only where (1) the statutauthorizes official conduct which
is patently violative of fundameadtconstitutional principlesgr (2) the official ‘unlawfully
enforces an ordinance in arpeularly egregious manner, or a manner which a reasonable
officer would recognize exceedstbounds of the ordinance.rd. (quotingGrossman, 33 F.3d
at 1209-10). No allegationstine complaint could show th#te tuberculosis testing
requirements in question or the defendantsbas satisfy either ahese requirements.

Plaintiff instead requests aagtpending his release from custody so that he can “have

law firm properly respond and dtgarguments on the] merits of [his] claim.” Objections at 1,

ECF No. 81. Four factors arergeally relevant when evaluatimgrequest for a stay: (1) whether

the party requesting a stay has made argtishowing” of likely success on the merits,
(2) whether a stay will preventaparable injury; (3) whether aagtwould “substantially injure
the other parties,”ral (4) “where the public interest liesNken v. Holder, 556 U.S. 428, 434
(2009). Plaintiff has not carriedshburden to show that thesefors favor a stay. He has not
made a strong showing of likely success anrtferits, it is un@ar whether continued
tuberculosis tests will cause himarm, and a stay would unnecessai®yay the resolution of thi
matter.

Accordingly, IT IS HEREBY ORDERED that:

1. The findings and recommendationsediJuly 30, 2020 are adopted in full;

2. Defendants’ motion to disss (ECF No. 56) is granted; and

3. This action is dimissed without prejudice.

NPt ls /

CHIEFJfQ/ [ED STATES DISTRICT JUDGE

DATED: November 5, 2020.

L)




