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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

GREGORY WAYNE QUINN, No. 2:17-cv-992-MCE-EFB P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

JOHN M. DOWBAK,

Defendant.

Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42
U.S.C. § 1983. He alleges that defendant MhBowbak (“defendant”yiolated his Eighth
Amendment rights by exhibiting deliberate indiffiece toward his seriousedical needs. ECF
No. 12. Defendant has filed a motion to disnpisssuant to Federal Ruté Civil Procedure
12(b)(6). ECF No. 19. Plaintiff has filed apposition (ECF No. 24) and defendant has filed
reply (ECF No. 25%. For the reasons stated hereafter, defendant’s motion to dismiss shoul
granted.

1
1

1 Wanting to have the last wahrplaintiff filed a reply to defedant’s reply. ECF No. 26.
The local rules do not contemplate a surreplg agtter of right. Nevertheless, the court has
considered this surreply and it does not alterdburt’s conclusion that the complaint must be
dismissed with leave to amend.
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Motion to Dismiss

l. Background
Plaintiff alleges that, on September 19, 2048 while incarcerated at Mule Creek Stat

Prison, he suffered a fractured finger. FER0. 12 at 1. On September 20, 2013, he was
transported to San Joaquin General Hospital &defendant performed surgery on the finger
ld. at 1-2. The procedure involved the placement of two pins in the fracturedidigit.2.
Plaintiff contends that the rdsof the surgical procedungas a finger alignment that was
“grossly anatomic and that “any reasonable surgeon wddsle taken notice and . . . utilized
corrective measures to abate sistantial risk of harm.1d. Plaintiff contendshat he learned
that his finger was “grossly anatomic” frondr. E. Horowitz — a reviewing physiciard.

[l. Leqgal Standards

A. Motion to Dismiss

A complaint may be dismissed under that rfole“failure to state a claim upon which
relief may be granted.” Fed. R. Civ. P. 12(b)(&p survive a motion to dismiss for failure to

state a claim, a plaintiff musli@ge “enough facts to state a clainrédief that is plausible on its

11°)

face.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). A claim has “facial plausibility

when the plaintiff pleads factual content thadwabk the court to draw the reasonable inference
that the defendant is liabter the misconduct alleged Ashcroft v. Igbal, 556 U.S. 662, 678
(2009) (citingTwombly, 550 U.S. at 556). The plausibility standard is not akin to a “probabi

requirement,” but it requires more than a shessjdity that a defendant has acted unlawfully.

Igbal, 556 U.S. at 678.

For purposes of dismissal under Rule )@} the court generally considers only
allegations contained in the plaagls, exhibits attached to tikemplaint, and matters properly
subject to judicial notice, anaustrues all well-pleaded material factual allegations in the lig

i

2 As discussed below, plaintiff appears to misapprehend the meaning of those term
which he has taken form the medical reports. &atian reading them as an indication that tk
anatomy of the finger was largely intact followitige operation, he apparently has misinterpre
the words as indicating a “miedlly unacceptable” result.
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most favorable to the nonmoving par@hubb Custom Ins. Co. v. Space Sys./Loral, Inc., 710
F.3d 946, 956 (9th Cir. 2013khtar v. Mesa, 698 F.3d 1202, 1212 (9th Cir. 2012).

Dismissal under Rule 12(b)(6) may be basectither: (1) lack o& cognizable legal
theory, or (2) insufficient factsnder a cognizable legal theor§hubb Custom Ins. Co., 710 F.3d
at 956. Dismissal also is appropriate if the ctaamp alleges a fact thatecessarily defeats the
claim. Franklinv. Murphy, 745 F.2d 1221, 1228-1229 (9th Cir. 1984).

Pro se pleadings are held to a less-stringtartdard than thoskafted by lawyers.
Erickson v. Pardus, 551 U.S. 89, 93 (2007) (per curiam). However, the Court need not accs
true unreasonable inferences or conclusaggllallegations cast in the form of factual
allegations.Seelleto v. Glock Inc., 349 F.3d 1191, 1200 (9th Cir. 2003) (citMgstern Mining
Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981)).

B. Deliberatdndifference

To succeed on an Eighth Amendment claim predicated on the denial of medical
plaintiff must establish that Head a serious medical need and thatdefendant’s response to t
need was deliberately indifferengett v. Penner, 439 F.3d 1091, 1096 (9th Cir. 2006¢¢e also
Estellev. Gamble, 429 U.S. 97, 106 (1976). A serious medic&dexists if the fidure to treat the
condition could result in further significant injuoy the unnecessary and wanton infliction of p
Jett, 439 F.3d at 1096. Deliberatedifference may be shown by thendd, delay, or intentiong
interference with medical treatment, or bg thay in which medical care is providedutchinson
v. United Sates, 838 F.2d 390, 394 (9th Cir. 1988).

To act with deliberate indifference, a prison atil must both be aware of facts from wh
the inference could be drawn tleasubstantial risk aderious harm exists, and he must also @
the inference.Farmer v. Brennan, 511 U.S. 825, 837 (1994). Thus, a defendant is liable
knows that plaintiff faces “a substantial risk of serious harm and disregards that risk by fa
take reasonable measures to abate litl’at 847. A physician need not fail to treat an inn|
altogether in order to violate thatmate’s Eighth Amendment right€rtizv. City of Imperial, 884
F.2d 1312, 1314 (9th Cir. 1989). A failure to catgntly treat a serious medical condition, e

if some treatment is prescribed, may constitigkberate indifference ia particular caseld.
3
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It is important to differentiate common lavegligence claims of malpractice from clai
predicated on violations tfie Eighth Amendment’s prohibitiasf cruel and unusual punishme
In asserting the latter, “[m]ere ‘indifference,’ €gligence,” or ‘medical malpractice’ will n

support this cause of actionBroughton v. Cutter Laboratories, 622 F.2d 458, 460 (9th Cir. 198

(citing Estelle, 429 U.S. at 105-06)ee also Toguchi v. Chung, 391 F.3d 1051, 1057 (9th Cir.

2004). Plaintiff must show a lileerate disregard faa known medical need. The Ninth Circ

ms

-

uit

has made clear that a difference of medical opirgpas a matter of law, insufficient to establish

deliberate indifferenceSee Toguchi, 391 F.3d at 1058. “Rather, to prevail on a claim invol
choices between alternative courses of treatment, a prisoner must show that the chosen
treatment ‘was medically unacceptable underdiheumstances,” and was chosen ‘in consc
disregard of an excessive rigk [the prisoner’s] health.”Id. (quotingJackson v. McIntosh, 90
F.3d 330, 332 (9th Cir. 1996)).
lll.  Analysis

Defendant argues that plaintifas failed to state a cognizallaim against him. For the
reasons stated hereafter, the court agrees.

A. JudicialNotice®

The court begins by noting that defendantriegsiested that the cduake judicial notice
of two medical definitions. Firshe asks that the court recogmithat the medical definition of
the term “gross” is “large enough to be visitdeghe naked eye.” ECF No. 19-2 at 1. He has
attached a copy of the foregoing definition of “gross” from the 26th Edition of Stedman’s
Medical Dictionary (1995).d. at 14. Second, defendant a#iks court to recognize that the

medical definition of “anatomical’ is: (1) “relafynto anatomy;” and/or (2) “denoting a strictly

3 When ruling on a Rule 12(b)(6) motitmdismiss, if a district court
considers evidence outside the plagd, it must normally convert
the 12(b)(6) motion into a Rules motion for summary judgment,
and it must give the nonmoving pagn opportunity to respond. . . .
A court may, however, consideertain materials -- documents
attached to the complaint, docurtemcorporated by reference in
the complaint, omatters of judicial notice -- without converting the
motion to dismiss into a nion for summary judgment.

United States v. Ritchie, 342 F. 3d 903, 907-08 (9th Cir. 2003) (emphasis added).
4
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morphological feature distinct from its physiologicalsurgical considetions, e.g., anatomical
neck of the humerus, anatomical deaalcgp anatomical lobulation of the liverltl. at 2. He has
attached a copy of the foregoing definitiorf'@hatomical,” also from the 26th Edition of
Stedman’s Medical Dictionary (1995)d. at 18.

Federal Rule of Evidence 201 allows a couttte judicial notice ofacts that are either

“(1) generally known within the tatorial jurisdiction of the trial cort; or (2) capable of accura

and ready determination by resort to sourcessghaccuracy cannot reasonably be questionef.

Fed. R. Evid. 201(b). Itis well-established tbatirts can consider dictionary definitions in
determining the “plain, unambiguous, and common meanings of tetomstéd States v. Wealth
and Tax Advisory Servs,, Inc., 526 F.3d 528, 530 (9th Cir. 2008). Thus, the court finds it
appropriate to take judicial no# of the two definitions set forupra.

B. Failure to State a Claim of Deliberate Indifference

Defendant states, and the court agrees thieafEirst Amended complaint raises a single
contention of deliberate indifference — namely thatsurgical procedamperformed by defenda
on plaintiff's finger resulted in an alignment that was “grossly anatomic” and that defendan

recognized this deficiency but did nothing to correct it. Defendant argues that “grossly

anatomic,” viewed in light of the medical defions in the foregoing section, simply means that

“at the macro-level of observation (to the naked)diie anatomy is normal.” ECF No. 19-1 at
The reviewing physicians’ use of this term sdo®t, defendant contends, have any bearing or
whether he knowingly disregardedisk to plaintiff's health.ld. To the contrary, he argues th;
it “shows that there was no surgical complica@onl Plaintiff's finger fracture was normally
aligned.” Id.

Plaintiff's opposition does not explicitlyddress the definition of “grossly anatomic”
which defendant advances. Instead, he reitehaseslegation that “theourse of treatment”
defendant chose to undertake was “mediaatigcceptable under the circumstances,” though
does not explain how this was so. ECF No. 12 at 2; ECF No. 24Aatditionally, he argues fo
the first time that defendant’s pymach to the surgery was “curgband effectively amounted td
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“getting no treatment at all.” ECF No. 24 atRlaintiff does not explai what “cursory” means
in this context.

Plaintiff's current complaint is predicatet the notion that sevénaviewing physicians
found his post-surgery finger to bgrossly anatomic,” which he takexs some sort of pejorativ
characterization as to the resulttloé surgery. ECF No. 12 at 2. light of the judicially-noticec
definitions of these terms, the court concludes that the fact that plaintiff's finger was “gross

anatomic” after the surgery is, taken as true,fiiisent to establish ddberate indifference on th

1%}

e

part of the defendant. Additionally, plaintifiigher allegations against defendant are too vague

to state a viable claim. An allegation thatedendant’s treatment wasursory” or “medically

unacceptable under the circumstances” amountsleoritre than the sort of “unadorned, the-
defendant-unlawfully-harmed me accusation’ieftthe Supreme Court has found inconsisten
with federal pleading requirement8shcroft v. Igbal, 556 U.S. 662, 677-78 (2009).

C. Leave to Amend

Dismissal without leave to amend is proper ahilis apparent that “the complaint cou
not be saved by any amendmenititri-Plex Techs. v. Crest Group, Inc., 499 F.3d 1048, 1056
(9th Cir. 2007) (citingnre Daou Sys,, Inc., 411 F.3d 1006, 1013 (9th Cir. 200Bjcon Props.,
Inc. v. Mobil Qil Co., 866 F.2d 1149, 1160 (9th Cir. 1989) (“Leave need not be granted wheg
amendment of the complaint . . . constitutes an esernifutility . . . .”). Here, the court is not
yet able to conclude that no amendment would save plaintiff's complaint. Thus, plaintiff w
granted leave to amend.

Conclusion

Based on the foregoing, it is HEREBY RENI®MIENDED that defendants’ motion to

dismiss (ECF No. 19) be GRANTED and plaifgiicomplaint be DISMISSED with leave to

amend.
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These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written

objections with the court andrse a copy on all parties. Sualdocument should be captioned
6
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“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: July 16, 2018.
%Z/ 7’ (‘W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




