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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 GREGORY WAYNE QUINN, No. 2:17-cv-992-MCE-EFB P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND
14 JOHN M. DOWBAK. RECOMMENDATIONS
15 Defendant.
16
17 Plaintiff is a state pris@ar proceeding without counseal an action brought under 42
18 | U.S.C. § 1983. He alleges that Dr. John M. Dakvffdefendant”), the sole defendant in this
19 || action, violated his Eighth Amendment rightsebshibiting deliberate indifference toward his
20 | serious medical needs. Defentlhas moved for summary judgni€BCF No. 52) and, therein,
21 | argues that there is no evidence that he was datédgindifferent to plaintiff's serious medical
22 | needs. Plaintiff has filed an opposition (ECF. §@) and defendant has filed a reply (ECF No|
23 | 68). For the reasons stated hereaftderddant’'s motion should be granted.
24 BACKGROUND
25 Plaintiff alleges that, on Seshber 19, 2013 and while incaratrd at Mule Creek State
26 | Prison, he suffered a fracture in the middle fingfenis right hand that necessitated surgery. ECF
27 | No. 33 at 1. The following day, he was trarséd to San JoaguBeneral Hospital and
28 | defendant performed surgery on his fingkt. Plaintiff alleges thathe surgery involved
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defendant placing two pins in his fingdd. at 1-2. He claims, howey, that the pins were
placed incorrectly and this mistake cadshe injury to heal improperlyd. at 2. Additionally,
he claims that defendant failedtake X-rays of his figer after the surgerg order to determine
whether the pins had been properly placked.

LEGAL STANDARDS

l. Summary Judgment Standard

Summary judgment is appropriate when ther@o genuine disputas to any material
fact and the movant is entitledjtadgment as a matter of lawFed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trim<ases in which the parties do not dispute the facts rele\
to the determination of the issues in the case which there is insufficient evidence for a jury
to determine those facts favor of the nonmovantCrawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (1988 w. Motorcycle Ass’n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment

motion asks whether the evidence presents a muffidisagreement to require submission to a

jury.

The principal purpose of Rule 56 is to iselaind dispose of factiyaunsupported claims
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” MatsushitaElec. Indus. v. Zenith Radio Cor@.75 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 1883 ndments). Procedurally, under summary
judgment practice, the moving paligars the initial rggonsibility of preseting the basis for its
motion and identifying those portisrof the record, together widffidavits, if any, that it
believes demonstrate the absence @ér@uine issue ahaterial fact.Celotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (en banc). If the moving party me
its burden with a properly supported motion, the burden then shifts to the opposing party t
present specific facts that show there issugee issue for trial. Fed. R. Civ. P. 56(@&derson,
477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).
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A clear focus on where the burdenpobof lies as to the factlissue in question is cruci
to summary judgment procedurd3epending on which party bears that burden, the party se
summary judgment does not necessarily needitbanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whitkgates the opponent’s clairSee, e.g., Lujan v. National
Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the mgyparty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3
summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will be#lie burden of proof at trialSee idat 322. In such a

circumstance, summary judgmentshbe granted, “so long as wheaeér is before the district

court demonstrates that the stamidi@r entry of summary judgmeras set forth in Rule 56(c), i$

satisfied.” Id. at 323.

To defeat summary judgmenetiopposing party must establia genuine dispute as to ¢
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one thatakes a difference in the outcome of the c#selerson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tfe suit undethe governing law
will properly preclude the entry of summary judgment.”). Whether a factual dispute is mat
determined by the substantive law bBqgble for the chim in question.ld. If the opposing party
is unable to produce evidence suffidi¢o establish a required elem@nits claim that party fails
in opposing summary judgment.AJ complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allrar facts immaterial.'Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui

the court must again focus on which party beéhe burden of proof ahe factual issue in
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guestion. Where the party opposing summary judgment would bear the burden of proof a
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 24Pevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factuamlite the evidencelred on by the opposing party must be suc
that a fair-minded jury “codl return a verdict for [himdn the evidence presentedXhderson
477 U.S. at 248, 252. Absent any such ewiédahere simply iso reason for trial.

The court does not deternainvitness credibility. Ibelieves the opposing party’s
evidence, and draws inferences nfasbrably for tle opposing partySee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidenceadactual predicate from which to draw inferencamerican
Int’'l Group, Inc. v.American Int'l Bank926 F.2d 829, 836 (9th Cir. 1991) (Kozinski, J.,
dissenting) (citingCelotex 477 U.S. at 322). If reasonable minds could differ on material fa
issue, summary judgmerstinappropriate See Warren v. City of Carlsbabl8 F.3d 439, 441 (9t
Cir. 1995). On the other hand, the opposing partystndo more than simply show that there
some metaphysical doubt as to thaterial facts . . . . Wheredrecord taken as a whole could
not lead a rational trier of fact to find foretlnonmoving party, there i ‘genuine issue for
trial.”” Matsushita475 U.S. at 587 (citation omitted). tlmat case, the court must grant
summary judgment.

Il. Deliberatelndifferene to Serious Medical Needs

To succeed on an Eighth Amendment claim jmagdd on the denial of medical carg
plaintiff must egablish that he had a serionedical need and that tdefendant’s response to t

need was deliberately indifferengett v. Penner439 F.3d 1091, 1096 (9th Cir. 2006§e alsc

Estelle v. Gamble429 U.S. 97, 106 (1976). A sews medical need existstife failure to treat the

condition could result in further significant injuoy the unnecessary and wanton infliction of p

Jett 439 F.3d at 1096. Deliberatedifference may be shown by thendd, delay, or intentiong
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interference with medical treatment, or by the way in which medical care is prowdéchinson
v. United States338 F.2d 390, 394 (9th Cir. 1988).

To act with deliberate indifferee, a prison official must dobe aware of facts from whig
the inference could be drawn tlasubstantial risk of serious hagrists, and he must also dr
the inference.Farmer v. Brennan511 U.S. 825, 837 (1994). Thus, a defendant is liable

knows that plaintiff faces “a substal risk of serious harm and disregards that risk by failin

h
AW
if he

g to

take reasonable measures to abate Id.”at 847. A physician need not fail to treat an inmate

altogether in order to violate thatmate’s Eighth Amendment right@rtiz v. City of Imperial884
F.2d 1312, 1314 (9th Cir. 1989). A failure to catgntly treat a serious medical condition, e

if some treatment is prescribed, may constitigkberate indifference ia particular caseld.

It is important to differentiate common lavegligence claims of nyaractice from claims

predicated on violations tfie Eighth Amendment’s prohibitn of cruel and unusual punishme
In asserting the latter, “[m]ere ‘indifference, €gligence,” or ‘medical malpractice’ will n

support this cause of actionBroughton v. Cutter Laboratorie§22 F.2d 458, 460 (9th Cir. 198

(citing Estelle 429 U.S. at 105-06kee also Toguchi v. Chung91 F.3d 1051, 1057 (9th Cir.

2004). Plaintiff must show a lileerate disregard foa known medical need. The Ninth Circ
has made clear that a difference of medical opinion is, as a matter of law, insufficient to €
deliberate indifferenceSee Toguchi391 F.3d at 1058. “Rather, to prevail on a claim invol
choices between alternative coursésreatment, a prisoner must show that the chosen cou
treatment ‘was medically unacceptable underdiheumstances,” and waosen ‘in consciou
disregard of an excessive rigk [the prisoner's] health.”ld. (quotingJackson v. McintosH0
F.3d 330, 332 (9th Cir. 1996)).
ANALYSIS

Defendant argues that the record demonstthtgshe was not deliberately indifferent tg
plaintiff’'s medical needs. Theecord supports his contention.

The first part of plaintiff sclaim — that defendant erredptacing the pins in his injured
finger — sounds in negligence. Even if defenidared in performinghe surgery, there is no

allegation that his mistake was anythingrenthan negligence (which, as notgbra is
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insufficient to establish an gith Amendment claim for medicallderate indifference). That i
nothing in plaintiff's operative complaint alleger indicates that, iperforming the surgery,
defendant knew of and disregardadexcessive risk to plaintiffisealth and safety. He simply
alleges that “[defendant] did nptace the pins in [plaintiff'sfinger correctly which cause[d]
plaintiff['s] finger to heal impoperly . . ..” ECF No. 33 &. This is insufficient.See Toguchi
391 F.3d at 1057 (defendant “must not only be awdifacts from which tinference could be
drawn that a substantial risk e€rious harm exists, bthat person must also draw the infereng
... . Mere negligence in diagnosing or tmeg.a medical condition, without more, does not
violate a prisoner's Eighth Ameneémt rights.”) (internal quotatiomarks and citations omitted)

Second, and with respect to plaintiff's clainatilefendant failed ttake X-rays after the
procedure, the court finds thisrdention plainly contradicted by the record. Exhibits attache
defendant’s motion indicate thahtjortly after the surgical pcedure on plaintiff's finger was
performed, plaintiff underwent a fluoroscdpyhich provided an image tlie pins in his finger.
ECF No. 54 at 1-2, 1 4; ECF No. 55 at 23. Mwex, records indicatat on October 3, 2013,
plaintiff's finger was X-rayd again, and proper alignntemas visible therefromSeeECF No.
54 at 2, 15; ECF No. 55 at 3, 5.

In his opposition, plaintiff claims that materdisputes of fact remain. The court sees

evidence of this in the record. Plaintiff persistglaiming that defendaribotched” his surgery.

ECF No. 67 at 5. The remaindertbé opposition is devoted to amgg and bolstering this claim.

But, as noted above, even if defendant botghaimtiff's surgery, thatoes not automatically
equate to deliberate indifference. Negligersan gross negligence, doeot give rise to a
constitutional violation.

Thus, for the reasons stated above, deferglenotion for summary judgment must be
granted. Further, plaintiff's pending motiondompel CDCR to transfer his personal property

will be deniec ECF No. 66. It may be that CDCR’slfae to transfer @intiff's property

! Defendant notes that a “ffjoroscopy is a type of nd&al imaging that shows a
continuous X-ray image on a meon, much like an X-ray moei” ECF No. 52-2 at 3, n. 1.

2 The only pertinence the alleged failureransfer plaintiff's property has to the
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presents a claim appropriate Boseparate action, bititno longer has any relevance to the one
bar.

CONCLUSION

Accordingly, it is hereby ORDERED that phiff’'s motion to comel (ECF No. 66) is
DENIED.

Further, it is recommended that:

1. Defendant’s motion for samary judgment (ECF & 52) be GRANTED; and

2. The Clerk be directed to enter judgnt for defendant and close the case.

These findings and recommendations are sitdanto the United States District Judge
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 689(I). Within fourteen days
after being served with these findings aadommendations, any g may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Disict Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: May 6, 2020.

immediate action is his claim that, absent his prgp he cannot file an opposition to defendar
motion for summary judgment. ECF No. 66 att®owever, plaintiff has now submitted his
opposition. ECF No. 67.
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