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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

NICHOLAS PATRICK, No. 2:17-cv-1046 AC P
Plaintiff,
V. ORDER DISMISSING ACTION WITHOUT
LEAVE TO AMEND FOR FAILURE TO
ALTSHULER, et al., STATE A CLAIM - THIRD STRIKE UNDER
28 U.S.C. 8 1915(qg)
Defendants.

l. Introduction

Plaintiff is a state prisoner incarceratgdviule Creek State Prison (MCSP), under the
authority of the California Department of Corrections and RehamlitdCDCR). Plaintiff
proceeds pro se with a civil rights complaited pursuant to 42 U.S.C. § 1983, and a reques|
leave to proceed in forma pauperis filed pardguo 28 U.S.C. § 1915. Plaintiff also seeks
preliminary injunctive relief.

Plaintiff has consented todhurisdiction of the undergned Magistrate Judge for all
purposes pursuant to 28 U.S.3&35(c) and Local Rule 305(a). See ECF No. 4. For the rea

that follow, the court dismisses the complauithout leave to amend for failure to state a

cognizable claim; designates tthemissal as plaintiff's “thirgtrike” under 28 U.S.C. § 1915(g];

denies as moot plaintiff's requéstproceed in forma pauperis; atlenies as moot plaintiff's fou

motions for preliminary injunctive relief.
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[l In Forma Pauperis Application

Plaintiff has submitted an affidavit and prison trust account statement that make the
showing required by 28 U.S.C. § 1915(a). Ndwadss, because this action will be dismissed
without leave to amend, plaintiff's request to proceed in forma pauperis will be denied as 11
and plaintiff will not be required to pay the filing fee.

[l. Leqgal Standards for Screening Prisoner Civil Rights Complaint

The court is required to screen complalmtsught by prisoners seiek relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immuranfrsuch relief. 28 U.S.C. § 1915A(b)(1),(2).

A claim is legally frivolous when it lacks an arglebasis either in law or in fact. Neitzke v.

Williams, 490 U.S. 319, 325 (1989); FranklinMurphy, 745 F.2d 1221, 1227-28 (9th Cir.

1984).

Rule 8 of the Federal Rules of Civil Procegltirequires only ‘alsort and plain statement

of the claim showing that the pleader is entitiedelief,” in order tdgive the defendant fair

notice of what the . . . claim is and the grouangen which it rests.””Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 552007) (quoting Conley v. Gibs, 355 U.S. 41, 47 (1957)).

“[T]he pleading standard Rule 8 announces doeésatuire ‘detailed factuallegations,’” but it
demands more than an unadorned, the-defenddatvfully-harmed-me accusation.” Ashcroft
Igbal, 556 U.S. 662, 678 (2009) (quoting Twomblps5). To survive dismissal for failure to
state a claim, “a complaint must contain suffitiactual matter, accepted as true, to “state a

claim to relief that is plausible on its faceIbal at 678 (quoting Twombly at 570). “A claim

has facial plausibility when the plaintiff pleagsfual content that allows the court to draw the

reasonable inference that the defendant isdifdnl the misconduct alleged. The plausibility
standard is not akin to a ‘probability requiremetit it asks for more than a sheer possibility
that a defendant has acted unlawfully.” Idtifg Twombly at 556). “Whee a complaint pleadd

facts that are ‘merely consistent with’ a defentalmbility, it ‘stops short of the line between
2
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possibility and plausibility of “entitlement t@lief.”” Id. (quoting Twombly at 557).
A pro se litigant is entiéld to notice of the deficieres in the complaint and an
opportunity to amend, unless thenga@aint’s deficiencies cannbe cured by amendment. See

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

V. Screening of Plaintiff's Complaint

Plaintiff has filed fourteen pro se civil righcases in the EasteDistrict since April
2017} This court has concurrently screened each of the threeasmsgsed to the undersigrfec

A. Allegationsof Plaintiff's Complaint

In the instant complaint, plaintiff identiBeone claim, the “First Amendment [right] to
peaceably assemble a petition to the government for redress of all grievances.” ECF No.
Plaintiff alleges that various correctional officiale “networking” to deny plaintiff the ability tq
submit all necessary inmate appealgrievances and to administraily exhaust his appeals. |

Plaintiff identifies eight diendants, and alleges inrpad. at 5-6 (sic):

Sgt. Carillo, C/O Brady, Lt. Bshuler, C/O Gagnon are networking
with D. Azevedo — staff services analyst and R. Giavacchini —
Correctional Counselor Il inmate aggds to reject legitimate staff
complaints by minimizing multiple appeals that should have been
screened as: “Emergency PREA'’s [Prison Rape Eliminatior® Act]
and or staff complaints so PlaffitPatrick would have to wait 14
days to submit a new appeal. By doing this unfair act it stalls the
appeals process on favored aglpeCDCR wants to abuse power
with.  When Patrick responds tthe rejections the appeal
coordinator cancels the appeal further stalling the progress of
legitimate PREA appeals and Staff complaints by forcing Patrick to
appeal the cancellation.

On 4-21-17 Plaintiff Patrick witneed: Lt. Altshuler, D. Azevedo
and R. Giovacchini conferring from a cage near the Lt.’s office.
About 10 minutes later C/O Gagnon eted me to the Lt.’s office

! This court may take judicial notice of its own records and the records of other courts. S¢
United States v. Howard, 381 F.3d 873, 876 n.1 (9th Cir. 2004); United States v. Wilson, 6
F.2d 118, 119 (9th Cir. 1980); see also Fed. RAE201 (court may takeglicial notice of facts
that are capable of accurate determinatiosdayrces whose accuracy cannot reasonably be
guestioned).

2 Plaintiff's other cases assighto the undersigned are Patricklohnston et al., Case No. 2:1
cv-0845 AC P, and Patrick v. Emerson at al., Case No. 2:17-cv-1454 AC P.

% The Prison Rape Elimination Act (PRE#)2003, 34 U.S.C. § 30302 et seq. (formerly 42
U.S.C. 815602 et seq.), sets forth guidelines @rocedures for implementing a zero-tolerance
standard for incidents of prison rapefederal, state and local prisons.

3
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where Azevedo and Giavacchini were waiting. Giavacchini
attempted to chastise me concerning multiple appeals that were
mostly rejections and “only ongpeal within 14 days.” Plaintiff
responded with “all my claims are true” and “I am being abused
what am | supposed to do?” Giavacchini placed a pile of 602
appeals on the Lt.’s desk and D. Azevedo said “all | am doing is my
part” to R. Giavacchini and began to explain the rejections. . . .
Giavacchini said “split these into two separate appeals and resend
them. | did, they were rejected. . . .

In a subsequently-filed case also assignedeatidersigned and screened concurrently with {
instant case, plaintiff avers thais “CDCR 602 appeals remain msavered. Plaintiff was force
to rewrite these appeals and regfuajunction [sic] relief. . . . These appeals were mailed to:
David Simpson Special Agent Ol®ffice of Internal Affairs]Sacramento. Where are they

now?” Patrick v. Emerson et al., Cdde. 17-cv-1454 AC P, ECF No. 1 at 12.

B. Failure to State Cognizable Claim

Plaintiff's asserted right ttpetition to the government for deess of all grievances,” EC
No. 1 at 5, is well established under the Firstefwaiment. As recognized by the Ninth Circuit,
“[o]f fundamental import tgrisoners are their First Amdment ‘right[s] to file prison
grievances,’ Bruce v. Ylst, 351 F.3d 1283, 1288 @ith 2003), and to ‘pursue civil rights
litigation in the courts.”_Schroeder v. McDonald, 55 M54, 461 (9th Cir. 1995). Without

those bedrock constitutional guarantees, inmatauld be left with no viable mechanism to

he

remedy prison injustices.” Rhodes v. Robinson, 408 F.3d 559, 567 (9th Cir. 2005) (fn. omjtted).

However, while a prisoner’s First Amendnt right to petitiorthe government for the
redress of grievances includes the right to priestailable prison admustrative remedies,

Rhodes, 408 F.3d at 567, “[t]here is no legitina#em of entitlement to a grievance procedurs

Mann v. Adams, 855 F.2d 639, 640 (9th Cir. 1988)t. denied, 488 U.S. 898 (1988). Prisong

are not entitled to prison griewee procedures as a matter ofitse. Therefore, a claim that
prison officials failed to comply with grievaa procedures or failed to resolve a particular
grievance in a favorable manner is nogjgizable under Section 1983. See e.q. Buckley v.
Barlow, 997 F.2d 494, 495 (8th Cir. 1993) (failurgptocess plaintiff's grieances not actionabl

under Section 1983). In the instant case, pfiswwide-ranging allegations that defendants

improperly processed his grievances — and/or reduptaintiff to adhere to the quantity and timpe
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limitations set forth in CDCR regulatiorsfail to state cognizable claims.

Nor does plaintiff state aognizable claim based on his g#&ions that his grievances
should have been processed as emergappgals under PREACDCR has established
expedited procedures for inmates and membettsegbublic to report incidents of prison rape ¢
other sexual abuse or harassment under PRE#nates are not relegal to using the prison
administrative appeal process but “may repartations of this polig to any staff member
verbally or in writing, utilizing the Inmate AppeaProcess, through the sexual assault hotling
through a third party.” CDCR Department Ogtgyns Manual (DOM) 8§ 54040.7. If an inmate
chooses to use the administrative appeal process, an allegation of misconduct under PRE
designated an “emergency appeal” and submitted directly to the appeals coordinator and
immediately reviewed and processed at the &@te@vel. See Cal. Code Regs. tit. 15, §
3084.9(a)(B)(2), (5). There are no time linfis filing staff complaints under PREA, although
the complaint will be processed as a regulaf stahplaint unless designated an emergency.
§ 3084.9(a)(B)(5)(A).

Plaintiff's allegations that defendantsgroperly processed his grievances submitted
under PREA fail to state cognizable claims. €ctional officials retain discretion to review
inmate grievances in the order and manner tle®m most appropriate. Defendants’ alleged
failure to comply with CDCR regulations doed state a constitutional claim. “Nothing in the
PREA explicitly or implicitly suggests that Comgss intended to creatgavate right of action

for inmates to sue prison officials for noncdrapce with the Act.”_Hatcher v. Harrington, 201

WL 474313, at *5, 2015 U.S. Dist. LEXIS 13799. ([B®aw. Feb. 5, 2015) (collecting cases);
accord Farmer v. Otter, 2015 WL 5595497*5)t2015 U.S. Dist. LEXIS 126951 (D. ldaho Se

22, 2015) (collecting cases), appeal dssed (Jan. 4, 2016); Reed v. Racklin, 2017 WL

2535388, at *2, 2017 U.S. Dist. LEXIS 90090 (E.DI.Qane 12, 2017) (Case No. 2:17-cv-07
AC P) (collecting cases).
1

* Seehttp://www.cdcr.ca.gov/PREA/reporting.html
5
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On their face, petitioner’s allegations suggestumstances which might be proffered i
support of an exception to the adiistrative exhaustion requirementSee Ross v. Blake, 136
Ct. 1850, 1859 (2016) (identifying “three kinds afccimstances in which an administrative
remedy, although officially on the books nist capable of use to obtain relief*)Exceptions to
the exhaustion requirement, howe\ae relevant only when the coigtassessing the viability ¢

a cognizable civil rightslaim which was the subject of theatarted grievance. Circumstances

sufficient to support an exception to the exhaustequirement do not themselves constitute an

independent civil rights viotaon for which an inmate may seek damages under § 1983.

For these reasons, the undersigned finds thaitgf is unable to stte a cognizable claim

premised on the alleged failureadrrectional staff to “properly pcess” “all” of his grievances,
even those designated as “PREA claims.”

C. Futility of Amendment

The court is also persuadedétiplaintiff is unable to allege any facts, based upon the
circumstances he challenges, that would state a cognizable claim. “A district court may dé

leave to amend when amendment would éefti Hartmann v.CDCR, 707 F.3d 1114, 1130 (

Cir. 2013);_accord Lopez v. Smith, 203 F.3d 1122, 11#9C%. 2000) (“Courts are not require

to grant leave to amend if a complaint lacksitregrtirely.”). Therefoe, this action will be
dismissed without leave to amend.

V. This Dismissal is Plaintiff's “hird Strike” Under 28 U.S.C. 8 1915(g)

The dismissal of this case constitutes glis “third strike” unde 28 U.S.C. § 1915(g).

> The Prison Litigation Reform Act mandates tHajo action shall be lwught with respect to
prison conditions under section 1983 . . . or any other Federal law, by a prisoner confined
jail, prison, or other correction#cility until such administrativeemedies as are available are
exhausted.” 42 U.S.C. § 1997¢(a).

® These circumstances are: (1) the “administrative procedure . . . operates as a simple dg
with officers unable or consistently unwilling poovide any relief to aggrieved inmates;” (2) th
“administrative scheme . . . [is] so opaque thaecomes, practically speaking, incapable of u
.. so that no ordinary prisoner can makease of what it demands;” and (3) “prison
administrators thwart inmates from taking ackeage of a grievance process through machina
misrepresentation, or intimidation.”_1d. H859-60 (citations omitted). Other than these
circumstances, the mandatory language diJ4&2C. § 1997e(a) “foreclose[es] judicial
discretion,” which “means a court may not excadailure to exhaust, even to take [special]
circumstances into account.” Id. at 1856-57.
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As a result, plaintiff may not proceed in formauparis in other cases uskehe demonstrates th
he was “under imminent danger of serious physigatyt at the time he filed the complaint. 2
U.S.C. § 1915(g). If plaintiftannot make this showing, his grdption for proceeding with an
action will be to pay the full filing fee.

The Prison Litigation Reform Act (PLRA) was “intended to eliminate frivolous lawsu

by prisoners._Cano v. Taylor, 739 F.3d 1214, 12119 Q3r. 2014). The Supreme Court has

observed noted that “prisoner suits . . . reprebard[sproportionate shace federal filings,” and
“a litigant whose filing fees and court costs assumed by the public, unlike a paying litigant,
lacks an economic incentive to refrain from filimyolous, malicious, or repetitive lawsuits.”

Coleman v. Tollefson, 135 S. Ct. 1759, 1762 (2qtBations and internal quotation marks

omitted). In an effort to reduce frivolous figg, “Congress enacted a variety of reforms desig
to filter out the bad claims ardcilitate consideration of thgood.” Jones v. Bock, 549 U.S. 19

204 (2007). To that en&ection 1915(g) provides:

In no event shall a prisoner bringiail action or appeal a judgment

in a civil action or poceeding under this seati if the prisoner has,

on 3 or more prior occasions, whilecarcerated or detained in any
facility, brought an action or appeal in a court of the United States
that was dismissed on the grounds th& frivolous, malicious, or
fails to state a claim upon whichlief may be granted, unless the
prisoner is under imminent darg® serious physical injury.

28 U.S.C. § 1915(Q).
To satisfy the exception to his statutéhiee strikes litigant must allege facts

demonstrating that, when he filed his complaint, he was “under imminent danger of seriou

at

J

its”

jned

9’

L)

physical injury,” 28 U.S.C. § 1915(g). See Andrews v. Cervantes, 493 F.3d 1047, 1053 (9th Cir.

2007) (it is the circumstances at the time offiheg of the complaint that matters for purpose
of the ‘imminent danger’ exception under 8§ 191%5(g)rhe danger must be real and proximate

Ciarpaglini v. Saini, 352 F.3d 328, 330 (7thr.G2003), and must be ongoing, Andrews, 493 F

atl056. Allegations that are overly speculativéaaciful may be rejected. Id. at 1057 n.11.

Review of court recordsndicates that plaintiff has filed at least two prior cases that v

’ This court may take judicial notice of its own records and the records of other courts. S¢
United States v. Howard, 381 F.3d 873, 876 n.1 (9th Cir. 2004); United States v. Wilson, 6
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dismissed without leave to amend failure to state a cognizabtéaim for relief. _See Patrick v.
Petroff et al., Case No. 1:16-cv-0945 AWI MJS P (dismissed without leave to amend for fg

to state a claim by order filed June 28, 2(flPgtrick v. Johnston el., Case No 2:17-cv-0854

AC P (dismissed without leave to amend for fialto state a claim by order filed October 10,
2017).° The undersigned has reviewed the findinghé@se cases and finds that each dismisg
qualifies as a strike und&ection 1915(g).

In the instant action, plaintiff has again faikedstate a cognizable claim, which cannot

cured by amendment. Dismissal of this action constitutes plaintiff's “third strike” under 28

U.S.C. § 1915(g). Although this e need not consider whethée instant complaint meets the

exception to the statute, plaintiff's general asse that the alleged improper processing of his
grievances caused him “[flear witust issues . . .lBuse of power is very painful,” ECF No. 1
5, fails to demonstrate that piéif was “under imminent danger sérious physical injury” whe

he filed the instant complaint. 28%JC. § 1915(g); Andrews, 493 F.3d at 1053, 1056.

Accordingly, because dismissal of this actopralifies as plaintiff's “third strike” under
28 U.S.C. § 1915(g), plaintiff may not proceedanma pauperis in future cases unless he
demonstrates that he is “under imminent dangsenbus physical injuryat the time he files thg
complaint. If plaintiff cannot make this showirigg must pay the full filing fee to proceed and
obtain substantive screeninghis complaint pursuand 28 U.S.C. § 1915A.
1

F.2d 118, 119 (9th Cir. 1980); see also Fed. RAEX01 (court may takeglicial notice of facts
that are capable of accurate determination lyces whose accuracy cannot reasonably be
guestioned).

& Although the district court’s dismissals of Rétrand Reynaga (see nififra) are both pending

on appeal, they may still be considered strikes under 28 U.S.C. 8§ 1915(g). See Coleman,
Ct. at 1763 (“[P]rior dismissal on a statutorilyuemerated ground counts as a strike even if th
dismissal is the subject of an appeal Of., Richey v. Dahne, 807 F.3d 1202, 1208-10 (9th C
2015) (distinguishing Coleman and authorizinggmirs to pursue in forma pauperis status of
appeal of a district court®ird strike dismissal).

° Another of plaintiff's actions was dismissetithout leave to amend based both on plaintiff'
“repeated failure to heed warnings concernirajations of Federal Rule of Civil Procedure
20(a)” (permissive joinder of paest), and the finding that his progasnew claims were “far tog
bare and conclusory to state a claim.” Seeidkav. Reynaga et alCase No. 1:16-cv-0239 LJC
MJS P (dismissed May 16, 2017 for failure to state a claim).
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VI. Motions for Preliminary Injunctive Relief

Plaintiff has filed four motions fopreliminary injunctive reliet® “A preliminary
injunction is an ‘extraordinary and drastiemedy,” 11A C. Wright, A. Miller, & M. Kane,
Federal Practice and Procedure § 2948, p. 28®d.1995) [] (footnotes omitted); it is never
awarded as of right, Yakus v. United Stat&&1 U.S. 414, 440 (1944).” Munaf v. Geren, 553

U.S. 674, 689-90 (2008). “The sole purpose ofaipinary injunction is to “preserve the staty

guo ante litem pending a determination of the aatiothe merits.”_Sierra Forest Legacy V. Rq

577 F.3d 1015, 1023 (9th Cir. 2009) (citing LMemorial Coliseum Comm’n v. NFL, 634 F.2(

1197, 1200 (9th Cir. 1980)). In cases brought ligomers involving conditions of confinement
any preliminary injunction “must be narrowly drawn, extend no further than necessary to c
the harm the court finds requires preliminary relgafd be the least intrusive means necessar
correct the harm.” 18 U.S.C. 8§ 3626(a)(2).

Because this action will be dismissed, thereo status quo to maintain pursuant to

preliminary injunctive relief. A ditrict court may not issue prelinary injunctive relief without

primary jurisdiction over the underlying causeacfion. _Sires v. State of Washington, 314 F.2

883, 884 (9th Cir. 1963). Therefore, plaifsi motions will bedenied as moot.

VIl.  Conclusion

Accordingly, for the foregoing reasons, IT IS HEREBY ORDERED that:

1. Plaintiff's complaint, ECF No. 1, is disssed without leave to amend for failure to
state a cognizable claim for relief; this dismisd&ll count as plaintif “third strike” under 28
U.S.C. § 1915(0g).
i

19 plaintiff's motions for injunctive relief filed ithis action are entitled: (1) “Motion For: (1)
Injunction to stop appeals process misconduxt,(@) Order Appeal Coordinator to forward
copies of appeals as requested,” ECF No. 5/¥Mbtion For: (1) Injunction to stop continuing
violations of First Amendment rights, and &pp witness tampering,” ECF No. 6; (IIl) “Motio
For: (1) Injunction for relief from 602 appealisconduct, and (2) ABO2 appeals returned
beginning at first level response [sic]: 3084)&)(1), ECF No. 7;and (IV) “Motion for
Injunction” requesting the couftto stop” several alleged rtiars (e.g. “indigent envelopes
withheld,” “CECR 602 appeals returned from #ppeals coordinator at second level respons
etc. , ECF No. 8.
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2. Plaintiff's motion to proceed in fima pauperis, ECF No. 2, and motions for

preliminary injunctive relief, ECNos. 5-8, are denied as moot.

3. The Clerk of Court is directed to cldbés case and to designate plaintiff as a “thre¢

strikes litigant” under 28 U.S.C. S 1915(g).

SOORDERED.
DATED: October 10, 2017 : =
Mm——%’}-—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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