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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

CARLOS BROWN GARZA, No. 2:17-cv-1076-EFB
Plaintiff,
V. ORDER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security

Defendant.

Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
(“Commissioner”) denying his applications for aipd of disability andisability Insurance
Benefits (“DIB”) and Supplemental Securitycme (“SSI”) under Titles Il and XVI of the
Social Security Act. The parties have filed cross-motions for summary judgment. ECF N
26. For the reasons discussed below, plaiatifiotion for summary judgment is granted, the
Commissioner’s motion is denied, and the matter is rentafmidurther proceedings.

l. Background

Plaintiff filed applications foa period of disability, DIB, and SSlI, alleging that he had

been disabled since December 31, 20Administrative Record (“AR”) 202-14. Plaintiff's

1 Plaintiff subsequently amended his allegeshbility onset date to September 23, 201

AR 20, 40.
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applications were denied iratly and upon reconsiderationd. at 126-30, 136-41. On October

26, 2015, a hearing was held before admirtisgdaw judge (“ALJ”) Sara A. Gillis.Id. at 36-69.

Plaintiff was represented by counaékthe hearing, at which he and a vocational expert testified.

Id.
On December 31, 2015, the ALJ issued a decisnaling that plaintiff was not disabled
under sections 216(i), 223(d), and 1614(a)(3)§the Act? Id. at 20-30. The ALJ made the

following specific findings:

1. The claimant meets the insured status requirements of the Seciaity Act through
March 31, 2018.

2 Disability Insurance Benefitsre paid to disabled persons who have contributed to

Social Security program, 42 U.S.C. 88 #0keq Supplemental Security Income (“SSI”) is pajid

to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suystantial gainful activity” due to
“a medically determinable physical or meritapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evatlion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimam@aging in substantial gainful
activity? If so, the claimant imund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three. nidt, then a finding of not disabled is
appropriate.

Step three: Does the claimanimpairment or combination
of impairments meet or equal anpairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w@kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeifthe sequential
evaluation process proceeds to step fikk.
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. The claimant has not engaged in substhgaaful activity since September 23, 2013, {

. The claimant has the following severe inmpents: status posaminectomy and fusion,

. The claimant does not have an impairment or combination of impairments that meg

. The claimant is unable to perform gogst relevant work (20 CFR 404.1565 and

. The claimant was born [in] 1981 and wasy@2rs old, which is defined as a younger

. The claimant has at least a high school etioicand is able to communicate in English

. Transferability of job skills is not material the determination of disability because us

10. Considering the claimant’s age, educatiwwork experience, and residual functional

alleged onset date (20 CFR 404.1%8Tseq, and 416.97&t seq).

obesity, anxiety disorder, degssive disorder, and bipoldisorder (20 CFR 404.1520(c
and 416.920(c)).

* % %

medically equals the severity one of the listed impairments in 20 CFR Part 404, Sut
P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 ang
416.926).

* % %

. After careful consideration @he entire record, the undersigni@nds that the claimant has

the residual functional capacity perform light work as defined in 20 CFR 404.1567(k
and 416.967(b) except he can lift aratry 20 pounds occasionally and 10 pounds
frequently, stand and walk two hours andssithours in an eight-hour workday; must
avoid concentrated exposure to vibrations, heights, and dangerous machinery, and
cannot ben, stoop, or kneel. Mentally, therakant can perform simple and detailed, by
not complex tasks with no public contact.

* % %

416.965).

* % %

individual age 18-49, on the alleged diizy onset dat€20 CFR 404.1563 and 416.96

(20 CFR 404.1564 and 416.964).

the Medical-Vocational Rules as a framewaufgorts a finding that the claimant is “ng
disabled,” whether or not the claimant hassferable job skills (See SSR 82-41 and 2
CFR Part 404, Subpart P, Appendix 2).

capacity, there are jobs that exist in sigr@fit numbers in the national economy that th
claimant can perform (20 G&404.1569, 404.1569(a), 416.969, and 416.969(a)).

* % %
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11.The claimant has not been under a disabilitydefned in the Social Security Act, from
September 23, 2013, through the date of this decision (20 CFR 404.1520(g) and
416.920(9)).

Id. at 22-30.
Plaintiff's request for Appeals Council rew was denied on August 3, 2016, leaving t
ALJ’s decision as the final desion of the Commissioneid. at 1-4.

. Legal Standards

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attie proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 199%gckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &g, if supported by substantial evidence, 4
conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence is
more than a mere scintilla, bless than a preponderanc®aelee v. Chatep4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinirgedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesZdlund v. Massanari253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002). ECF No. 13 at 15-22.

.  Analysis

Plaintiff argues that the ALJ erred in f&)ling to find his chronic pain a severe
impairment, (2) finding he did not satisfy Listy 12.04, (3) rejecting the imjons of his treating
physicians without providing ledig sufficient reasons, (4) rejecting his testimony absent clez

and convincing reasons, (5) assiag his residual functional capgc{“RFC”), and (6) relying on
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the vocational expert’s testimony to find thati@ot disabled. ECF No. 15 at 15-38. In his
reply to the Commissioner’s opptbgn and cross-motion for summygjudgment, plaintiff also
argues that this case should be remanded lmsbit subsequent successful application for
disability benefits. ECF No. 27 at 1-4. As discussed below, the matter must be remanded
the ALJ’s failure to properly evaluate the medigpinion evidence. Theoart therefore finds it
unnecessary to reach plaintiff's other arguments.

A. Relevant Legal Standard

The weight given to medical opinions dads in part on whether they are proffered by

treating, examining, or non-examining professionalsster v. Chater81 F.3d 821, 834 (9th Cir.

1995). Ordinarily, more weight is given tcetbpinion of a treating professional, who has a
greater opportunity to know and obsetkie patient as an individuald.; Smolen v. Chate80
F.3d 1273, 1285 (9th Cir. 1996). To evaluatesthiler an ALJ properly rejected a medical
opinion, in addition to considering its sourt®e court considers whether (1) contradictory
opinions are in the record; ang inical findings support the apions. An ALJ may reject an
uncontradicted opinion of a treating or examgmedical professional only for “clear and
convincing” reasonsLester 81 F.3d at 831. In contrast, a aawlicted opinion of a treating or
examining medical professional may be rejedtedspecific and legitimate” reasons that are
supported by substantial evidendd. at 830. While a treating pedsional’s opinion generally
is accorded superior weight,itfis contradicted by a supportedagmining professional’s opinion
(e.q., supported by different independent clinfoadings), the ALJ may resolve the conflict.
Andrews v. Shalaléb3 F.3d 1035, 1041 (9th Cir. 1995) (citiagallanes v. Bower881 F.2d
747, 751 (9th Cir. 1989)). However, “[w]hen aragxning physician relies on the same clinic
findings as a treating physician, liffers only in his or her cohgsions, the conclusions of the
examining physician are n@ubstantial edence.” Orn v. Astrue495 F.3d 625, 632 (9th Cir.
2007).

3 Plaintiff was unable to ragsthis argument in his motion for summary judgment, as |
subsequent application for disability benefitas granted on November 14, 2017. ECF No. 2
Accordingly, the Commissioner was granted lefaviile a surreply t@address the argumertiee
ECF Nos. 28, 29.
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B. Discussion

Plaintiff argues that the ALJ erred by fagito provide legallgufficient reasons for
rejecting the opinion of Dr. Heni§tarkes, one of plaintiff's treating physicians. ECF No. 15
21-24,

Dr. Starkes completed a medical source statement, in which he stated that plaintiff’
diagnosed impairments included lumbosacral deseash disc degenerain and sacroiliitis. AR
647. Dr. Starkes opined that dioehis impairments, plaintitfould lift no more than 10 pounds
both frequently and occasionglwalk and/or stand lessah two hours in an eight-hour
workday; sit two hours in an eight-hour workgaever climb, balanceatoop, kneel, crouch, or
crawl; occasionally reach and handle; and frequently finigerat 647-48. He further opined th
plaintiff would need teelevate his feet for two hours in aight-hour day and would have to lie
down every three to four hoursd. Additionally, it was his opion that plaintiff could only
sustain two hours of work in an eight-hour dayg &ould miss more than four days a month d
to his impairmentsld. Dr. Starks also completed a spinal root compression report, which 4
information related to Listing 1.04Ald. at 719. On this form, DStarkes indicated that
plaintiff had nerve root compression with argathy (joint diseasegnd sciatic pain, which
limited plaintiff's motion of the spine anthused muscle weakness and sensory ldss.

In assessing plaintiff's RFC, the ALJ refed Dr. Starkes’s opinion in favor of the

opinions from two state agency non-examinpmysicians, Dr. M. Acinas and Dr. B. Sheehy,

4 To meet Listing 1.04 A, a claimant mistve a spinal disorder resulting in
“compromise of a nerve root (including the caedaina) of the spinal cord,” with all the
following:

Evidence of nerve root compression characterized by neuro-
anatomic distribution of pain, litations of motion of the spine,
motor loss (atrophy with assoctat muscle weakness or muscle
weakness) accompanied by sensory or reflex loss and, if there is
involvement of the lower back, positive straight-leg raising test
(sitting and supine).

Listing 1.04A, 20 C.F.R. Part 404, Subpt. P, Appsee Sullivan v. Zeble93 U.S. 521, 530
(1990) (“For a claimant to show that his immpagnt matches a listing,mtust meet all of the
specified medical criteria. An impairment thatmiasts only some of those criteria, no matter
how severely, does not qualify.”) (@tmasis in text) (citing SSR 83-19).
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who both concluded that plaintiff could penm light work but with some postural and
environmental limitationsld. at 28;see id at 76-77, 88-89, 103-05, 117-19. The ALJ conclu

that Dr. Starkes’s opinion was entitled tddittveight because it v8anot supported by his own

treatment records, which reflected normal motmergith, intact sensation, and generally no a¢

distress. AR 28 (citing AR 694, 697, 700-@03, 707, 709, 711, 715). The ALJ also noted tf
the opinion submitted by Dr. Starkes describedadirfindings that were not supported by the
record. AR 23, 28. Specifically, the ALJ obsertealt Dr. Starkes’s stad that plaintiff had
muscle weakness and sensory loss, but thateaement records fail “to document any sustair
neurological deficits, and note normal motor styth and sensation and dot indicate problems
with ambulation.” Id. at 23.

With respect to the ALJ’s first reason, thkeJ permissibly rejected Dr. Starkes’s opinig
because it was not supported by the physiciawis treatment notes. An inconsistency in a
doctor’s opinions, observationgjdiclinical notes ‘$ a clear and convincing reason for not
relying on the doctor’s opinion” regardingeticlaimant’s abilities or limitationsBayliss v.
Barnhart 427 F.3d 1211, 1216 (9th Cir. 2003¢hnson v. Shala)&0 F.3d 1428, 1433 (9th Cir
1995);see also Rollins v. Massana261 F.3d 853, 856 (9th Cir. 200(holding that ALJ may
reject a treating physician’s opon that is inconsistentith treatment reports).

As observed by the ALJ, Dr. Starkes’s treatment records consistently reflect that pl
was not in acute distress, hisisery was intact, and motor stgth was normal in the upper an
lower extremities. AR 693-94, 697-712. Plaintiintends, however, that this reason is
insufficient because the ALJ failed to explamow normal neurological findings on examinatio
were contrary to Dr. Starkes’s opinion. ECB.N5 at 23. Plaintiff &b emphasizes that Dr.
Starkes’s diagnosed lumbosacral disease wih diegeneration and chronic lumbar pain whic

according to plaintiff, supports the assessed limitatidas.

Plaintiff's argument unduly foaes on the fact that the ALided to neurological findings.

The ALJ did not concluded that Dr. Starkes’sniq@n was inconsistent with positive neurologig

findings. Rather, the ALJ simply provided an exdenof the normal objective findings containg

in Dr. Starkes’s records, which appear to bedats with the severe limitations he assessed.
7
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Indeed, examination of Dr. Starkes’s recordeatvirtually no objectivenedical findings that
could support any particulandel of limitation, much less th&evere limitations he assess8de
AR 693-94, 697-712. Accordingly, the ALJ permissibly concluded that Dr. Starkes’s opini(
was not supported by his own treatment records.

In the same vein, the ALJ also propeslyserved that Dr. Starks opinion described
medical findings that were inconsistent witls trieatment notes. In his opinion, Dr. Starkes
specifically stated that plaintiff hlamuscle weakness and sensory lddsat 719. As just
discussed, Dr. Starkes’s treatmaates consistently show thataintiff had normal strength and
intact sensation. The ALJ properly relied ois tontradiction in discounting Dr. Starkes'’s
opinion.

Plaintiff also argues that the ALJ erreglignoring the opinion of his treating physician
Dr. Ardavan Aslie. ECF No. 15 at 24. In September 23, 2013, Dr. Aslie tiategdlaintiff had
significant degenerative disc dsse. AR 415. He also statédt he was going to extend
plaintiff's disability due to sarring around the surgical site, mth would make it difficult for
plaintiff to resume work.d. at 415. Additionally, he opined thdgtlJue to the patient’'s weight
and the extent of the injury to his back patould be a candidate for total disabilityld.

The ALJ’s response to this opinion is probé&im. The ALJ did not address it, much le
proffer reasons for rejecting it. Although tAkJ “is not bound by the wontroverted opinions
of the claimant’s physicians on to#imate issue of disability, . he cannot reject them withou
presenting clear and conving reasons for doing soMatthews v. Shalaldl0 F.3d 678, 680
(9th Cir. 1993)see Hill v. Astrug698 F.3d 1153, 1160 (holding that the ALJ’s failure to addr
treating physician’s opian that the claimant’'s impairments made full time competitive
employment unlikely was not harmless error).

The Commissioner does nosgute that the ALJ failed @ddress Dr. Aslie’s opinion.
Instead, the Commissioner arguesttplaintiff has failed to establish legal error because the
discussed Dr. Aslie’s findings and also rejeddedStarkes’s opinion thalaintiff was disabled.
ECF No. 26 at 29. According togtCommissioner, the court cari@nfrom the record that the

ALJ rejected Dr. Aslie’s opinion #t plaintiff was disabled for thsame reasons the ALJ reject
8
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Dr. Starkes’s opinion of disabilityld. (citing Magallanes v. Bower881 F.2d 747, 755 (9th Cir.
1989) (“It is true that the ALJ dinot recite the magic words, ‘ljeet Dr. Fox’s opinion about the
onset date because . . ..” But our cases do qoireesuch an incantation. As a reviewing court,

we are not deprived of our faculties for drawspgcific and legitimate farences from the ALJ’

J7

opinion. It is proper for us to read the paeggr discussing Dr. Pont’s findings and opinion, and
draw inferences relevant to OFox’s findings and opinion, if thesnferences are there to be
drawn.”). The argument is unpersuasive.

The record cannot support the inference dilgggethe Commissioner. The ALJ's reasons

for rejecting Dr. Starkes’s opinion cannot jugtifie rejection of DrAslie’s opinion. As

previously discussed, Dr. Starkes’s opinion was rejected due to inconsistencies between his
opinion and his own treatment records. Thosenststencies are not dlestion of Dr. Aslie’s
opinion. As noted by the ALJ, Dr. Aslie wa®thhysician who performed surgery on plaintiffis
back (d. at 25), and Dr. Aslie clearlyates that his opinion is baken plaintiff's extensive back
injury (Id. at 415). Thus, it is clear that Dr. Asligpinion is based on h@wn clinical findings
and observations. Accordingly, the ALJ’s reas for rejecting DrStarkes’s opinion do not
support the rejection ddr. Aslie’s opinion.

Accordingly, the ALJ erred by failing taddress Dr. Aslie’s treating opinion.

C. Remand for Further Proceedings

“A district court may reversthe decision of the CommissionarSocial Security, with of
without remanding the case for a rehearing, buptbper course, except rare circumstances, is
to remand to the agency for additibmavestigation or explanation.Dominguez v. Colvir808
F.3d 403, 407 (9th Cir. 2015) (internal quotes atations omitted). A district court may remand

for immediate payment of benefits only where “{ti¢ ALJ has failed to pwide legally sufficient

g

reasons for rejecting evidence; (2) there are ndandsg issues that must be resolved before
determination of disability can be made; and (8 tlear from the recortthat the ALJ would be
required to find the claimant disal were such evidence credite®&necke v. Barnharg879
F.3d 587, 563 (9th Cir. 2004). However, evererehall three requiremés are satisfied, the

court retains “flexibility” in determining the appropriate reme@urrell v. Colvin 775 F.3d
9
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1133, 1141 (9th Cir. 2014). “Unless the distactrt concludes that further administrative
proceedings would serve no useful purposmay not remand with a direction to provide
benefits.” Dominguez808 F.3d at 407.

Given that the ALJ did not consider all tmedical opinion in the record, the court cani
conclude that further administrative proceedingsasider such evidence would serve no ust
purpose.

IV.  Conclusion

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for ssmmary judgment is granted,;

2. The Commissioner’s cross-matitor summary judgment is denied;

3. The matter is remanded for further praltegs consistent with this order; and

4. The Clerk is directed to enter judgmamthe plaintiff's favor and close the case.
DATED: September 27, 2018.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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