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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 JOHN MEHL, No. 2:17-cv-01099 JAM AC PS
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 WELLS FARGO HOME MORTGAGE
15 LLC, et al.,
16 Defendants.
17
18 Plaintiff is proceeding in this action pro.s€he action was accordingly referred to the
19 | undersigned by Local Rule 302(c)(21). Defemd&/ells Fargo Bank, N.A. (“Wells Fargd”)
20 | brings a motion to dismiss, ECF No. 39, and d@omao strike portions of the First Amended
21 | Complaint, ECF No. 40. After véewing the parties’ briefing, thcourt found oral argument was
22 | unnecessary and took the matter under submis&@# No. 45. For the reasons stated below,
23 | the undersigned will recommend that defendamicéion to dismiss be granted, and that
24 | defendant’s motion to strikee denied as moot.
25 | 1
26
27 | * Wells Fargo is successor merger with Wells Fargo Bank Southwest, N.A., f/k/a Wachovia

Mortgage, FSB, f/k/a World Sawjs Bank, FSB (erroneously sued separately as “Wells Fargo
28 | Home Mortgage, LLC").
1
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|. PROCEDURAL BACKGROUND

Plaintiff filed his original complaint on Ap 18, 2017 in state court. ECF No. 1-1. Thd
complaint identified Wells Fargo Mortgage, LL®/ells Fargo Bank, N.A.; and Does 1 to 50 a
defendants. Id. at 2. The complaint contaitinexdfollowing thirteen state law causes of action
arising from a 2006 residential hotoan and the subsequent denials of a loan modification:
breach of contract and the implied covenairigood faith and fair dding; (2) specific
performance; (3) breach of Cal. Civ. Cod2®3.5; (4) breach of Cal. Civ. Code § 2924.11; (
negligence; (6) declaratory judgment and injurectielief; (7) negligece/gross negligence; (8)
slander of title; (9) quiet titlg10) common law restitution/urgtienrichment; (11) accounting;
(12) unlawful business practicesviolation of Cal. Bus. & Rsf. Code § 17200; (13) fraudulent
business practices in violation of Cal. BusP&f. Code § 17200. ECF No. 1-1 at 10-22. On
May 25, 2017, Wells Fargo removed the stateoadi this court on grounds of diversity
jurisdiction. ECF No. 1; see 28 U.S.C. § 1441(b).

On June 1, 2017, Wells Fargo filed a motiordismiss. ECF No. 3. On August 4, 201

plaintiff filed a motion remand. ECF No. 1Both motions were heard on September 6, 2017.

ECF No. 23. On March 19, 2018, the undersigissued Findings and Recommendations
recommending that plaintiff’s motion to remanddenied and defendant’s motion to dismiss |
granted. ECF No. 29. On June 5, 2018, the gresidistrict Judge adopted the Findings and
Recommendations in full, denying the motion tma&d and granting the motion to dismiss. |
Plaintiff's Claims 1, 2, 5, 8, 9, 10, 11, 12, 13 wdremissed with prejudice and Claims 3, 4, 6
and 7 were dismissed with leave to amend. Qd. July 5, 2018, plaintiff filed a first amended
complaint. ECF No. 35.

The first amended complaint generally coméai the same allegations as the original
complaint; identified Wells Fargo Bank, LLC; Wells Fargo Bank, N.A.; and the Doe defend
from his original complaint; and presented the fdarms that plaintiff had been granted leave
amend: Claim 3 (Breach of Cal. Civ. Cagl@923.5), Claim 4 (Breach of Cal. Civ. Code §
2924.11), Claim 6 (declaratory judgment & injunctredief), and Claim 7 (negligence & gross
i
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negligence). Plaintiff also included in his first amended complaint an additional claim for
violation of Cal. Civ. Code § 2923?%71d.
. REQUESTS FOR JUDICIAL NOTICE

A. Legal Standard

“A court shall take judicial notice if reqatd by a party and supd with the necessary
information.” Fed. R. Evid. 201(d). “A judiciginoticed fact must be one not subject to
reasonable dispute in that it is ... capable of atewad ready determination by resort to sour
whose accuracy cannot reasonably be questiornidd.Facts subject to judicial notice may be

considered by a court on a motion to dism&sitdoor Media Group, Ine. City of Beaumont,

506 F.3d 895, 899 (9th Cir. 2007) (in ruling on a motmdismiss pursuant to Rule 12(b)(6), t
court “may generally consider oniflegations contained in the pléagis, exhibits attached to th
complaint, and matters properly subjecjudicial notice”) (citdion and quotation marks
omitted).

B. Materials for Which Judicial Notice is Sought

As part of its motion to dismiss, Wellsrga requests judicial notice of the following

documents:

1. A Grant Deed dated December 11, 2000 and recorded in the
official records of the Sacram@nCounty Recorder’s Office on
December 28, 2000 as Document No. 20001226-0696. ECF No.
39-1, Exh. A.

2. A Short Form Deed of Trust ted April 14, 2001 and recorded
in the official records of the&Sacramento County Recorder’'s
Office on May 3, 2001 as Document No. 20010503-0459. ECF
No. 39-1, Exh. B

3. An Adjustable Rate Mortgage Note dated July 14, 2006 and
signed by Catherine Cahill Mehl and John Glen Mehl as
individuals and Trustees€=CF No. 39-1, Exh. C.

4. A Deed of Trust dated July 14, 2086d recorded in the official
records of the Sacramento CouRgcorder’s Offte on July 21,
2006 as Document No. 20060721-1244. ECF No. 39-1, Exh. D.

2 Plaintiff did not seek permission from the caortnclude this newly asgted claim to his first
amended complaint. Accordingly, the court will mgidress this claim as it has not been prop
brought before the court.
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5. Documents from various federal agencies showing that World
Savings Bank, FSB, became Wachovia Mortgage, FSB, which
became Wells Fargo Bank Sou#st, NA, which became Wells
Fargo Bank, NA. ECF No. 39-1, Exh. E.

6. A Modification Agreement dated July 22, 2009 and signed by
Catherine Cahill Mehl and John Glen Mehl as individuals and
Trustees. ECF No. 39-1, Exh. F.

7. A Notice of Default dated Febrpa9, 2016 and recded in the
official records of the Sacram@nCounty Recorder’s Office on
February 11, 2016 as Document No. 20160211- 1069. ECF No.
39-1, Exh. G.

8. A Subordination Agreement dated November 20, 2013 and
recorded in the official records of the Sacramento County
Recorder’s Office on December 3, 2013 as Document No.
20131203-0791. ECF No. 39-1, Exh. H.

9. A Notice of Trustee’s Sale tlad May 16, 2016 ancecorded in
the official records of the Saamnento County Recorder’s Office
on May 19, 2016 as Document No. 20160519-1081. ECF No.
39-1, Exh. I.

10.A Letter dated October 19, 2016 froiells Fargo to plaintiff

regarding denial of loan modifation under the Home Affordable
Modification Program (HAMP). ECF No. 39-1, Exh. J.

Plaintiff does not oppose these requests.e&stplaintiff requests glicial notice of the

following documents:

1. A signature page relating to participation in a short sale with no
signatures. Document is page 5 of 6 pages. ECF No. 43 at 11-
12, Exh. A.

2. John Glen Mehl and Catherine @i Mehl's Discharge of
Debtor filed on April 4, 2011 in the United States Bankruptcy
Court, Eastern District of Califara. ECF No. 43 at 13-15, Exh.

B.
3. A Quitclaim Deed dated August 11, 2014 and recorded August

12, 2014 in Sacramento County as Document No. 20140812-
0761. ECF No. 43 at 16-17, Exh. C.

ECF No. 43 at 2, 4.
Defendant does not oppose these requests.
C. Resolution
The court takes judicial notice of the dotents submitted by defendant as they are

“capable of accurate and ready determinatipmesort to sources whose accuracy cannot
4
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joinder of a required party issue is sufficismsupport dismissal, the court will not reach

reasonably be questioned[.]” United StateBernal-Obeso, 989 F.2d 331, 333 (9th Cir. 1993);

N

see also Fed. R. Evid. 201(b). Moreover, iticas arising from mortgagaisputes, courts may

take judicial notice of the deed of trust andestdocuments pertaining to the loan. Kelley v.

Mortgage Electronic Registration Systems,. Ji642 F. Supp. 2d 1048, 1052-53 (N.D. Cal. 2009).

The court will also judicially notice plaintiff's hibit B and C as they include “matters of public

record outside the pleadings.” Indemnityr@ov. Weisman, 803 F.2d 500, 504 (9th Cir. 1986).
However, plaintiff's Exhibit A is an incompletdocument with missing page Accordingly, the
court will decline to take judial notice of plaintiff's ExhibitA. See Fed. R. Evid. 201(b)(2).
[ll. MOTION TO DISMISS

Defendant moves for dismissal pursuarféd. R. Civ. P. 12(b)jGéand 12(b)(7). ECF
No. 39. First, Wells Fargo argues that plairtdf failed to join necessary parties: Catherine
Cabhill Mehl (Ms. Mehl) and the John Mehl and Catherine Mehl Family Revocable Trust
Established 12/11/2000 (the “Trust”). ECF I88.at 11, 15-17; citing Fed. R. Civ. P. 12(b)(7)
(failure to join a party unddRule 19), 19(a)(1) (joinder of ageired party). Defendant further
argues that plaintiff has failed to complyth the court’'s Mach 19, 2018 Findings and
Recommendations by establishithgit Ms. Mehl and the Truatre not required parties by
alleging facts and providing suppiolg documentation that she and the Trust no longer remain
obligated on the subject property and the loagispute. ECF No. 39 at 11. Second, defendgnt

challenges the legal and factual sufficiencylaintiff's claims pursuant to Fed. R. Civ. P.

=

12(b)(6). ECF No. 39 at 18-31. Lastly, defendangiues that plaintifimproperly includes a ney
claim under Cal. Civ. Code § 2923.7 without leawsfrcourt. ECF No. 39 at 18. Since the

defendant’s alternative theories for dismissal.

A. Legal Standards

A defendant may bring a moti to dismiss under Fed. R. Civ. P. (“Rule”) 12(b)(7) for
failure to join an indispensabbarty as required by Rule 19. See Fed. R. Civ. P. 12(b)(7). The
moving party has the burden@foof on a motion to dismiss puesut to Rule 12(b)(7). Makah

Indian Tribe v. Verity, 910 F.2d 555, 558 (9th Qi890). In deciding wheth&o grant or deny &
5
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motion to dismiss pursuant to Rule 12(b)(7¢part may consider evidence beyond the pleadings.

McShan v. Sherrill, 283 F.2d 462, 464 (9th Cir. 1960).

Rule 19 “provides a three-step procesgieermining whether the court should dismis

an action for failure to joia purportedly indispenbée party.” United States v. Bowen, 172 F.

682, 688 (9th Cir. 1999). First, the court askethir “the absent party [is] necessary (i.e.,

required to be joined if feasible) under Rule 19(&8alt River Project Agcultural Improvement

& Power Dist. v. Lee, 672 F.3d 1176, 1179 (9th. @012). Second, if so, “the court must

determine whether joinder is ‘feasible.” ®en, 172 F.3d at 688. Third, “if joinder is not
‘feasible,’ the court must decide whether theali party is ‘indispensable,’ i.e., whether in
‘equity and good conscience’ thetion can continue withoutetparty.” Bowen, 172 F.3d at 68
(citing Fed. R. Civ. P. 19(b) (listinfigctors for courts to consider)).

B. The First Amended Complaint

The following allegations are taken as trukelyofor purposes of this motion to dismiss
According to the first amended complaint (“cdaipt”), on July 14, 2006 plaintiff obtained a
home loan with World Savings Bank (“World Savitig® refinance hiseal property located at
3104 Crest Haven Dr., Sacramento, CA 95821. ECRBlat 1 6-7. Accordg to plaintiff, the
World Savings home loan for $320,000 was obtaingédfinance his primary loan and pay off
subordinate liens. Id. at  &he home loan repaid the FirsttaSecond Deed of Trusts on the
real property, but instead of the “title companythee lender” paying off the Third Deed of Trus
held by Wells Fargo, it paid the sum of $165,00@atifferent property. _Id. at 1§ 8-9. This
resulted in the World Savings home loamiggplaced in second position and the Wells Fargo
Deed of Trust being placed finst position. _Id. at {1 9-10. &htiff alleges that on December 3
2013, Wells Fargo tried to fix “this mistake” bycarding a subordination agreement, placing
World Savings home loan in first position and the Wells Fargo Deed of Trust in second po
“without plaintiff's knowledge oinput.” Id. at § 11. Plairffialleges that Wells Fargo has
“admitted in written correspondence that the [WellggbaDeed of Trust] isot legal and that its
very existence is in error.”_Id.

I
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On February 11, 2016, Wells Fargo recorded acd@f Default against the real proper
ECF No. 35 at 1 14; ECF No. 39-1 (DefendaRésjuest for Judicial Notice (“RJIN”)) at 51-54.
Plaintiff alleges that Wells Fargo had subndtgeDeclaration of Compliance stating it had

complied with Cal. Civ. Code 8§ 2923.55(c) by @urting the borrowers thirty days prior to

recording the Notice, which plaintiff allegesustrue. ECF No. 35 at {1 14-16; ECF No. 39-1

(Defendant’'s RJIN) at 54. Plaiffitalleges that Wells Fargo made efforts to contact plaintiff o
his ex-wife, Ms. Mehl, within the required tinperiod. ECF No. 35 at¥6. Plaintiff contends

Ms. Mehl “remains on the loan.”_ld.

Plaintiff further alleges that “in or aroumaid[-]2016,” plaintiff submitted to Wells Fargq

an application for the Home Affordable Modiition Program (“HAMP”). ECF No. 35 at 17

On October 19, 2016, plaintiff's alpgation was denied which pldiff asserts was defective, in

part, for failing to conduct a pper Net Present Value (“NPV”)de ECF No. 35 at 1 18-24, 2/7;

y.

=4

ECF No. 39-1 (Defendant’s RJId) 65-77. On January 27, 2017, plaintiff submitted a secondary

application for HAMP, for which is unclear the staiof the applicationECF No. 35 at § 30.
C. Discussion

Defendant argues that this action mustlisenissed pursuant ®ule 12(b)(7) because

indispensable parties—Ms. Medihd the Trust, who are co4tbowers on the 2006 home loan—

have not been joined in accordance with Rilde ECF No. 39 at 16-1/Rlaintiff contends that

Ms. Mehl is no longer obligatesh the 2006 home loan because she quit-claimed her interest in

the real property and the effeaftthe bankruptcy discharge reled her of any obligation on the)
2006 home loan. ECF No. 43 at 2-3. Pl&iftirther argues that the Trust is not an

indispensable party because itenest in the real property wauit-claimed and the defendant

has “conceded” that the Trustnist a required party based written correspondence regarding a

loan modification only addressing plaintiff and Ms. as individuals, andot the Trust._Id. at
3-4.

1. Necessary Parties

Here, it is clear that Ms. Melind the Trust are necessaryg amdispensable parties. Th

record establishes that Ms. Mehl remains @iég on the 2006 home loan, at a minimum in h
7
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individual capacity._See ECF Nos. 39-1 (Badant’'s RIN) at 14-135 at 1 16 (Ms. Mehl
“remains on the loan.”) Moreover, the Trust reamsaobligated on the 2006 home loan as well
Defendant’s documents indicate that there b@en no modification to the 2006 home loan
agreement and plaintiff has not provided ulbentation to the contrary. Instead, the
documentation provided clearly shows that the flisia necessary anddispensable party.

On December 11, 2000, the plaintiff and Ms. Mededed their real propgrto the Trust.
ECF No. 39-1 (Defendant’s RJId) 7-8. On July 14, 2006, an Adjustable Rate Mortgage NQ
(“Note”) was obtained for $320,000 with World Sags (“2006 home loan”) identifying the co-
borrowers as: Catherine Cahill Mehl and John Gllehl, Wife and Husband, and John Mehl g
Catherine C. Mehl, Trustees thie John Mehl and CatheriiMehl Family Revocable Trust
Established 12/11/2000. ECF No-BYDefendant's RIN) at 14-19. Moreover, the Note was

signed by Ms. Mehl, in her individual capacity; plaintiff, in his individcabacity; and on behalf

of the Trust by Ms. Mehl and plaifit separately as Trustees in their representative capacitie

Id. at 19. “A mortgage or deed of trust comes imithe statute of frauds.Secrest v. Sec. Nat'l

Mortg. Loan Tr. 2002-2, 167 Cal. App. 4th 544, §3008). “A mortgage can be created,

renewed, or extended, only by writing, executed whthformalities required in the case of a
grant of real property.”_ld. (citing Cal. €iCode 8§ 2922). There has been no documentatior
provided to the court showing a modification of the 2006 home loan agreement.

Plaintiffs remaining claims all derive froavents related to his submission of a HAMP
application in 2016. See ECF No. 35 at § 17rtheu, there is no indation that plaintiff's
remaining causes of action, implicating Ms. Melntierest in the subgt real property, were
terminated or extinguished as a result ofihekruptcy discharge. See ECF No. 3-1 at 95-96)
(plaintiff and Ms. Mehl represented that the ngaperty and the mortga loans by Wells Fargg
and Wachovia would be “retained, “pay pursuantontract,” and claimed as exempt.).

Under California law “the truse is the real party in intesiewith standing to sue and

defend on the trust’'s behalf.” Estate of Gima, 55 Cal.4th 1058, 107£2012) (internal quotatio

marks omitted); see also Cal. Civ. Pro. 8369. “t#Ft is not an entity and any action by or

nd

S.

-

against the trust must proceed through the trugteg¢e their representative capacity, as it is the
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trustees who hold title to thgroperty held in trus’ Portico Mgmt. Grp., LLC v. Harrison, 202

Cal. App. 4th 464, 475 (2011). Here, plaintiff brings lawsuit only in hisndividual capacity.

Plaintiff has failed to produce documentatiorfamts refuting the Trust’'s continuing obligation
on the 2006 home loan. Accordingly, the clalmse alleged may only be brought by the trus
of the Trust in their represttive capacity._See Cal. Prob. Code § 15620 (“Unless otherwis
provided in the trust instrumera,power vested in two or moteistees may only be exercised

their unanimous action.”)

2. Feasibility of Joinder

Although joinder of the necessary pariesheoretically posbie, plaintiff has
acknowledged that joinder of the Trust woulduee representation by counsel. ECF No. 43
4. Plaintiff states that he “lacks [the] resource[s] to pay foxgpkeasive legal counsel.” Id. As
explained above, the Trust is a necessary anddaspensable party to this lawsuit. However,

pro se litigant may represent hiefisonly, not an entity such asfaust. C.E. Pope Equity Trust

v. United States318 F.2d 696, 697-98 (9th Cir.1987) (a non-attorney trustee may

not represent a trust in pro seéaeral court.); see also E.D. Chl.R. 183(a) (a corporation or
other entity may appear only by an attorney) (emphasided). If the Trust were joined but
unrepresented by counsel, it would have taisenissed._See C.E. Pope, 818 F.2d at 697-98

(affirming dismissal where pro se trustee appearedehalf of trust). Because the necessary

ees

At

a

joinder requires the Trust to retain counsel, which Mr. Mehl has represented it cannot or will not

do, the court concludes thatnder is not feasible.

3. “Equity and Good Conscience”

Because joinder is not feasible, the courstrdecide whether the absent parties are
indispensable, i.e., whether in “equity aymbd conscience” the action can continue without

them. Bowen, 172 F.3d at 688. Having considereddbtors set forth iRule 19(b), the court

readily concludes that Ms. Mehl and the Trustiadispensable and that equity and conscien¢

do not permit plaintiff to proceed in their absence.

The factors listed in Rule 19(bjclude prejudice to the absent parties, the extent to which

such prejudice could be mitigated by the coamt the adequacy of judgment in the absence
9
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the un-joined parties. Fed. R. Civ. P. 19(b)(1)-(8M). three of thesedctors weigh heavily in
favor of dismissal. To the extent that theaid could adjudicate plaintiff's claims in their
absence, Ms. Mehl and the Trust could beosesty prejudiced becausieeir interests in the
property and loan are substantial. A judgnentld not be tailored in a way to sever those
interests from plaintiff's indidual interests. Moreover, light of Cal. Prob. Code § 15620,
discussed supra, it appears thdequate judgment cannot be rendered in the absence of the
because it is the party with standing to bring the claims.

The fourth factor specified in the ruleighether the plaintiff would have an adequate
remedy if the action were dismissed for non-jomidé-ed. R. Civ. P. 19(b)(4). Plaintiff's

remedy, if any, lies in an aoti brought by the Trust.

Having balanced the Rule 19 factor®g timndersigned concludes that the Trust and Ms,.

Mehl are indispensable parties without whom the action may not equitably and good cons

proceed.Consequently, the case should be dismisg#tbut prejudice.Dredge Corp. v. Penny,

338 F.2d 456, 463—-64 (9th Cir. 1964) (“The failure fa @n indispensable party possibly may
overcome by joining that party. If this cannot beis not done, the action is subject to dismissa
but not with prejudice since thiefense operates only to abate plarticular action.”) (emphasis
added).
V. MOTION TO STRIKE
Defendant also brings a motion to strike portions of the first amended complaint. E
No. 40. However, because the court is recondimgy dismissal of the complaint pursuant to
defendant’s motion to dismiss, defendant’simmoto strike should be denied as moot.
V. CONCLUSION
For the reasons set forth above, the court HEREBY RECOMMENDS that:
1. Defendant’s motion to disss, ECF No. 39, be GRANTED;
2. Defendant’s motion to strike, EQ¥o. 40, be DENIED as moot; and
3. The first amended complaint, ECF No. 35M&MISSED without pejudice for failure

to join an indispensable pgg, and the case CLOSED.

Trust
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These findings and recommendations are submitted to the United States District Judge
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assigned to the case, pursuartth® provisions of 28 U.S.C. § 636(b)(1). Within twenty-one ¢
after being served with these findings aadommendations, any party may file written

objections with the court and ser@eopy on all parties. 1d.; saéso Local Rule 304(b). Such

document should be captioned “Objectitm$/agistrate ddge’s Findings and
Recommendations.” Any responsethie objections shall be filedithr the court and served on
parties within fourteen days after service ofdbhgections. Local Rule 304(d). Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.

Turner v. Duncan, 158 F.3d 449, 455 (9th €898); Martinez v. Y8t, 951 F.2d 1153, 1156-57

(9th Cir. 1991).
Dated: February 11, 2019 _ -
mr;_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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