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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | TAMMY ANN CAPPEL, No. 2:17-cv-01245 AC P
12 Petitioner,
13 V. ORDER
14 | RON RACKLEY, Warden,
15 Respondent.
16
17 l. Introduction
18 Petitioner Tammy Ann Cappel is a state presancarcerated at Folsom State Prison,
19 || under the authority of éhCalifornia Department of Corrgans and Rehabilitation (CDCR).
20 | Petitioner proceeds pro se with a petition for wfihabeas corpus filed pursuant to 28 U.S.C.|8
21 | 2241, construed as a petition filpdrsuant to 28 U.S.C. § 2254nd a request to proceed in
22 | forma pauperis.This matter was transferred to this court from the Fresno division of the Uniteg
23 | States District Court for the Eastern District of California. See ECF No. 3.
24 Petitioner has consented to the jurisdictdbithe undersigned UnitieStates Magistrate
25 | Judge for all purposes pursuant to 28 U.S.€3&c) and Local Rule 305(a). See ECF No. 6.
2601 Petitioner submitted her petition on the form ulsgdederal prisoners seeking a writ of habgas
27 | corpus pursuant to 28 U.S.C. § 2241. The caurstues the petition ase filed pursuant to 28

U.S.C. § 2254, the proper statute for seekimgitof habeas corpusy a prisoner “in custody
28 | pursuant to the judgment of a State court.”
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For the reasons that follow, this court dismigset#tioner’'s habeas petin and denies her requg
to proceed in forma pauperis as moot.

I. Legal Standards for Screening

Under Rule 4 of the Rules Governing Sect2@d4 Cases, this coustrequired to condug
a preliminary review of all petins for writs of habeas corpuketl by state prisoners. Pursuar
to Rule 4, this court must summarily dismiss a petition if it “plainly appears from the petitio
any attached exhibits that the petitioner isemttitled to relief in tk district court.”

Because the instant petitionatlenges the alleged failure GDCR officials to enforce a
disciplinary decision directing thestoration of petitiner’s service credits, the following legal

standards also apply. In Nettles v. Grour@®) F.3d 922 (July 26, 2016) (en banc), the Ninth

Circuit Court of Appeals held that “if a state prisoner’s claim does not ‘lieeatore of habeas

corpus,’ it may not be brought in habeas corpusiiust be brought, ‘if at all,” under [42 U.S.C|

8§ 1983[.]" Nettles, 830 F.3d at 93134 (citations omitted). The Court of Appeals held that 3
claim does not fall within “the coref habeas corpus” if success the merits of the challenged
disciplinary matter “would not necessarily leadthe petitioner’'s] immediate or speedier
release.” ld. at 934-35.

l.  Analysis

Petitioner challenges the denial of CDCR officials to enforce a September 20, 2011
disciplinary decision reached at Valley State &rifor Women, which directed the restoration of
petitioner’s service credits provided she remained disciplinary free. Prior to commencing this
petitioner pursued her claim in tsgate courts by petitions for wof habeas corpus filed in (an
denied by) the Sacramento County Superianr€and the California Court of Appeal, Third
Appellate District. After this action was comnued, the California Supreme Court also denig
petitioner’s state habeas petitiorBee ECF No. 8.

The undersigned has reviewed the instantrédgbetition and exhibitand concludes that

2 Had petitioner made a requeststbourt was authorized to consider a motion to stay the in
federal habeas petition pending exhaustion of petitioner’s state court remedies. See Men
Long, 813 F.3d 907, 910 (9th Cir. 2016). For this reason, and for present purposes, the
undersigned declines to dismiss thétme on failure-to-exhaust grounds.
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there are no grounds upon which petier can prevail on her claim faderal court. The Octob
18, 2016 decision of the Sacramento County Sap&wourt, denying pedioner’s state petition

for writ of habeas corpus, is informative:

In September 2011, Petitioner was “granted” her administrative
appeal number C-11-00988, in whishe requested a “clean” copy
of a disciplinary hearing und@&ules Violation Report 2-11-13038
[sic] and a dismissal of the sankules Violation Report. On
December 28, 2015, Petitioner filed another administrative appeal,
alleging that the Rules Viation Report number 2-11-13038
remained in her file and her lostedit was not restored, despite the
fact that her administrative apdevas granted. On May 18, 2016,

a Third Level review of Petitioms appeal found that Petitioner
was not eligible for restoration afedit because Petitioner did not
remain disciplinary free for the requisite amount of time.
Petitioner’s appeal was denied.

Petitioner’s attached documetitéd suggested that the Rules
Violation Report number 2-11-13038 was dismissed, through the
“granting” of Petitioner's awhinistrative appeal number C-11-
00988. The Third Level Review decision did not substantively
suggest otherwise.

In a request for an informal response, this Court requested that
Respondent(s) clarify the extetitat appeal number C-11-00988
was granted and any communication to Petitioner on that subject
which would indicate any intent to limit the relief requested in the
appeal. The Court also requestaay authority for refusing to
restore credit lost during a discipdiry outcome that is subsequently
dismissed.

The Office of the Attorney General [AG] has responded and has
supplied supporting documentationathclarifies the issue. The
documentation demonstrates thititioner was found guilty of a
rules violation in 2011, and adminidixeely appealed that decision.
When Petitioner submitted her appeal to the third level of review,
her appeal was rejected because her submitted rules violation report
was illegible. Petitioner filed a new appeal, number C-11-00988,
requesting a legible copy of her rsileiolation report. This request
was granted, and her original appef her disciplinary finding was
continued at the third level. Complicating matters for purposes of
the instant petition, however, Paiiter also requested in appeal
number C-11-00988 that her rulehation be dismissed [“‘due to
denial of 3rd Level Hearing Review?].

After examining all the documents relating to the rules violation
and administrative appeals, this @bfinds that the appeal for the
rules violation was clearly denied at the third level of review and
Petitioner did not challenge thisrdal in a timely fashion. Instead,
Petitioner pursued her second line of administrative appeals, which

3 See ECF No. 1 at 44.

D




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

was granted as to her requdet a legible copy of her rules
violation report but provided no refi from the rules violation. To

the extent that the second line of administrative appeals challenged
the rules violation, thi€ourt finds no reason toterfere with the
prison disciplinary decision. A reviewf the hearing indicates that
Petitioner admitted to pushing another inmate. This constitutes
some evidence of the rules violation.

ECF No. 1 at 32-3 (In re Tammy Cappalp8rior Court Case No. 16HC00261, at 2-3).

The Superior Court expanded the record ardered supplemental briefing from the A(
and found no ground upon which to grant petitionkefre This court’s review of additional
documents attached to the instant federal petsiigaports the correctnesstbe Superior Court’s
decision. For example, a Third Level administ@decision in Case No. 15-0-9933 (Local Lo

No. FSP-16-00001) provides in pertinent part:

[E]Jven though the appellant argues that the attached appeals
regarding log C#-11-00988 dated July 25, 2011 and September 14,
2011, ordering the removal of RVR-02-11-13-038 and restoration
of credits was granted at the FLURirst Level Review], the fact
remains the appellant was appropriately advised by the SLR
[Second Level Review] that as she received an additional RVR on
July 1, 2011, which was withird80 days of the RVR dated
February 14, 2011, theretosshe is ineligible for credit restoration
relative to the appeal. It is ftseér noted based upon a review of the
Electronic Records Managemeflystem (ERMS) the RVR in
guestion was not dismissed or rarad and no credit restorations
was [sic] applied.

ECF No. 1 at 51-2.

Regardless of the correctness of the Supé&arrt’s decision, this court is without
authority to consider the matter. Petitiodees not allege that handisclosed term of
incarceration would be necessarily shortened or terminakext gervice credits were restored;
moreover, the petition and exhibindicate there is no ground upahich this court could order
petitioner’'s immediate or speedielease. Therefore, the unsigned finds that petitioner’'s
claim is not cognizable on federaldeas. Nettles, 830 F.3d at 931, 934-35.

The next question is whethihe instant petition should lbenstrued as a civil rights
complaint. “A district court may construe a pieth for habeas corpus filead a cause of action
under § 1983 after notifying and aloting informed consent from the prisoner.” Nettles, 830

F.3d at 936. “If the complaint is amenable to conversion on its face, meaning it names th
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correct defendants and seeks theexd relief, the court may reclaaterize the petition so long

S

it warns the pro se litigant of the consequerafdbe conversion and provides an opportunity for

the litigant to withdraw or amend his or hengadaint.” 1d. (quoting Glaus v. Anderson, 408

F.3d 382, 388 (7th Cir. 2005)).
The undersigned finds that it would be inagprate to construe the instant petition as
civil rights complaint. The petition is preded in “habeas corpus” terminology, and does not

identify a proper civil rights defendant.dAitionally, petitioner should be accorded the

-

opportunity to consider the poteatimpact of obtaining in forma pauperis status on her clain in

a civil rights case, as it may impact her eligibifity in forma pauperis status in future cases.
See 28 U.S.C. § 1915(g) (prohibiting in forma paigpstatus to prisoners who have had threg
more cases dismissed as frivolpomlicious or for failure to state a claim). For these reason
this court declines to convert the instant petition to a civil rights complaint.
Accordingly, because it plainly appears frora getition and exhibits that the petitioner
not entitled to relief on the groundsserted, this action must diemissed pursuant to Rule 4,
Rules Governing Section 2254 Cases.
IV.  Conclusion
For the foregoing reasons, IT IS HEREBY ORDERED that:
1. This action is dismissed pursuant tdeRly Rules Governing Section 2254 Cases; 4
2. Petitioner’'s motion to proceed in farpauperis, ECF No. 7, is denied as moot.
DATED: September 19, 2017 , -~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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