(PC) Marshall v. Abernathy et al D

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MAEWEATHERS MARSHALL, No. 2:17-cv-1272 AC P
Plaintiff,
V. ORDER

J. ABERNATHY, et al.,

Defendants.

l. Introduction

Plaintiff is a state prisonext California State Prison Sacramento (CSP-SAC), under t
authority of the California Department of Corrections and RehamlitdCDCR). Plaintiff
proceeds pro se with a civil rights complaited pursuant to 42 U.S.C. § 1983, and a reques|
leave to proceed in forma pauperis filed pursuant to 28 U.S.C. § 1915.

Plaintiff has consented todhurisdiction of the undergned Magistrate Judge for all
purposes pursuant to 28 U.S.3&35(c) and Local Rule 305(a). See ECF No. 8. For the rea
that follow, plaintiff's request to proceedfiorma pauperis is granted and his complaint is
dismissed with leave to file a First Amended Complaint.

[l In Forma Pauperis Application

Plaintiff has submitted an affidavit and prison trust account statement that make the

showing required by 28 U.S.C. § 1915(a). Acaugly, plaintiff's request to proceed in forma
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pauperis, ECF No. 2, will be granted.

Plaintiff must nevertheless pay the statytfiling fee of $350.00 for this action. 28
U.S.C. 88 1914(a), 1915(b)(1). By this order, pi#imtill be assessed an initial partial filing fe
in accordance with the provisions of 28 U.S.@985(b)(1). By separate order, the court will
direct the appropriate agency to collect the ihggatial filing fee fromplaintiff's trust account
and forward it to the Clerk of the Court. Theteafplaintiff will be obligated to make monthly
payments of twenty percent of the preceding manticome credited to plaintiff's trust accour

These payments will be forwarded by the appaipragency to the Clerk of the Court each tin

the amount in plaintiff's account exceeds $10.00, until the filing fee is paid in full. 28 U.S.C.

1915(b)(2).

[l. Leqgal Standards for Screening Prisoner Civil Rights Complaint

The court is required to screen complalmsught by prisoners seiek relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immuranfrsuch relief. 28 U.S.C. § 1915A(b)(1),(2).

A claim is legally frivolous when it lacks an arglebasis either in law or in fact. Neitzke v.

Williams, 490 U.S. 319, 325 (1989); FranklinMurphy, 745 F.2d 1221, 1227-28 (9th Cir.

1984).

Rule 8 of the Federal Rules of Civil Procegltirequires only ‘alsort and plain statement

of the claim showing that the pleader is entitiedelief,” in order tdgive the defendant fair

notice of what the . . . claim is and the grouangen which it rests.””Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 552007) (quoting Conley v. Gibs, 355 U.S. 41, 47 (1957)).

“[T]he pleading standard Rule 8 announces doésatuire ‘detailed factuallegations,’” but it
demands more than an unadorned, the-defenddatvfully-harmed-me accusation.” Ashcroft
Igbal, 556 U.S. 662, 678 (2009) (quoting Twomblps5). To survive dismissal for failure to
state a claim, “a complaint must contain suffitiactual matter, accepted as true, to “state a

claim to relief that is plausible on its facelbal at 678 (quoting Twombly at 570). “A claim
2
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has facial plausibility when the plaintiff pleagsfual content that allows the court to draw the
reasonable inference that the defendant isdifdnl the misconduct alleged. The plausibility
standard is not akin to a ‘probability requiremetit it asks for more than a sheer possibility
that a defendant has acted unlawfully.” 1dtifgg Twombly at 556). “Whee a complaint pleadg
facts that are ‘merely consistent with’ a defentalmbility, it ‘stops short of the line between
possibility and plausibility of “entitlement t@lief.”” Id. (quoting Twombly at 557).
A pro se litigant is entiédld to notice of the deficieres in the complaint and an

opportunity to amend, unless thenga@aint’s deficiencies cannbe cured by amendment. See

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

V. Screening of Plaintiff's Complaint

Plaintiff alleges that numerous defenddrdse violated his Fourteenth Amendment due

process rights and Eighth Amendment rightgiasgt cruel and unusual punishment by failing t

O

properly process his prison grievances/admirisgappeals, i.e., by “intentionally screening
out/rejecting and canceling my agads so that | could not stessfully exhaust all of my
administrative remedies,” ECF No. 1 at 3; “pobcessing some of my pgals or responding in g
timely fashion,” id. at 4; “only processing sommiemy appeals,” id. a; and “rejecting and
screening out my appeals for improper reasadsat 9. The named defendants include CSP:
SAC appeals review staff members J. Abernatidya Carling, Correctioh®fficer S. Snowden|,
Lieutenant/Hearing Officer Todd, Lieutenant HigAssociate Warden R. Meier, and Chief
Deputy Warden “John Doe.” 1d. at 2, 5. Pldfrgeeks punitive damages in the amount of $4
million. Id. at 10, 23.

As framed, the complaint fails to stateagnizable legal claim against any defendant.
Prisoners cannot state cognizable stand-aloaethacess claims premised on the failure of
correctional staff to properly process their grievances. “[@jridfficials are not required to
process inmate grievances in a specific wapaespond to them in a favorable manner.

Because there is no right to any particularngmee process, plaintiff cannot state a cognizable

civil rights claim for a violation of his due press rights based on allegations that prison offigials

ignored or failed to properly process his inengrievances.” Ramirez v. Galaza, 334 F.3d 850,
3
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860 (9th Cir. 2003).
Similarly, prisoners cannot state cognizadhle process claims based on allegedly fals

accusation or Rules Violation Reports (RVRS). See e.q. Sprouse v. Babcock, 870 F.2d 45

(8th Cir. 1989) (“Sprouse’s claims based onfdisity of the chargeand the impropriety of
Babcock’s involvement in the grievance progses] standing alone, do not state constitutional

claims.”); Freeman v. Rideout, 808 F.2d 949, 951 (2nd Cir. 1986) (“The prison inmate has

constitutionally guaranteed imunity from being falsely owrongly accused of conduct which

may result in the deprivation afprotected liberty interes);"Hanrahan v. Lane, 747 F.2d 1137

1141 (7th Cir. 1984) (“[A]n allegation that a prisgnard planted false evidence which implicg
an inmate in a disciplinary infraction fails to state a claim for which relief can be granted w
the procedural due process gattons . . . are provided.”).

Nor do plaintiff's allegations support &ighth Amendment claim. “Not every
governmental action affecting the interests oll-lveing of a prisoner is subject to Eighth
Amendment scrutiny. . . . Aftemcarceration, only the unnecessary and wanton infliction of g
constitutes cruel and unusual punishment forbdaethe Eighth Amendment. To be cruel an

unusual punishment, conduct that does not putpdyé punishment at all must involve more

than ordinary lack of due care for the prisonertsrests or safety.” Whitley v. Albers, 475 U.$.

312, 319 (1986) (citations and internal punctuationtted). “[T]he issuate of Rules Violation
Reports, even if false, does not rise to thelle¥eruel and unusual punishment.” Hutchinson
Infante, 2017 WL 1709474, at *2, 2017 U.S. DIFEXIS 67714, at * 5 (E.D. Cal. May 3, 2017
(Case No. 2:16-cv-0114 KJM AR) (citations and internal quotation marks omitted).

The processing of prisoner grievances isuvant only for the purpose of demonstrating
that a prisoner administratively exhaustesgrizable substantiveasm before bringing an
action in federal court pursuant to 42 U.A.983. The Prison Litigation Reform Act (PLRA
requires prisoners to exhaust “such administeatemedies as are available” before commenc
a suit challenging prison conditianSee 42 U.S.C. § 1997e(a). gaedless of the relief sought,
prisoner must pursue a remedy through all leveth®frison’s grievance process “as long as

some action can be ordered in response toctraplaint.” _Brown v. Valoff, 422 F.3d 926, 934
4
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(9th Cir. 2005) (original emphasis) (citingp8th v. Churner, 532 U.S. 731, 739 (2001)). “Pro

exhaustion demands compliance with an agerdségllines and other critical procedural rules
because no adjudicative system can function efegtwithout imposing some orderly structur

on the course of its proceedings.” WoodferdNgo, 548 U.S. 81, 90-1 (2006) (fn. omitted). T

Supreme Court has emphasized that, before filirtg“sun inmate is required to exhaust those,
but only those, grievance procedures that araldapf use to obtain some relief for the action
complained of.”_Ross v. Blake,  U.S. _, 136 S. Ct. 1850, 1859 (2016) (citation and inte
quotation marks omitted).

Another requirement for stating a cognizatlbstantive claim is that the factual
allegations demonstrate a direct causal connetigween the challenged conduct of a specif
defendant and the alleged violatiohplaintiff's constitutional ostatutory rights. There can be
no liability under Section 1983 weds there is some affirmative link or connection between a

defendant’s actions and the claimed depgiora Rizzo v. Goode, 423 U.S. 362, 371 (1976). °

person ‘subjects’ anoth&w the deprivation of a constitutiahright, within the meaning of 8

1983, if he does an affirmative act, participateannther’s affirmative astor omits to perform

per
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an act which he is legally requitéo do that causes the deprivation of which complaint is made.”

Johnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 1978); see also Leer v. Murphy, 844 F.2d 63

(9th Cir. 1988) (“The inquiry ito causation must be individimed and focus on the duties and

responsibilities of each individual defendant whose acts or omissieraleged to have causec

constitutional deprivation.”). A complaint thailéato identify the specifiacts by each defendant

! The Supreme Court has clarified that theeeanly “three kinds of circumstances in which a
administrative remedy, although officially on the bgdksot capable of use to obtain relief.”
Ross 136 S. Ct. at 1859. These circumstances &o#ags: (1) the “administrative procedure
... operates as a simple dead end—with officeablgnor consistently unwilling to provide any
relief to aggrieved inmates;” Y2he “administrative scheme ..sJiso opaque that it becomes,
practically speaking, incapable of use...so thabndinary prisoner can make sense of what it
demands;” and (3) “prison administrators thwarhates from taking advantage of a grievance
process through machination, misrepresentatomtimidation.” Id. at 1859-60 (citations
omitted). Other than these circumstances dematirggrthe unavailability of an administrative
remedy, the mandatory language of 42 U.S.09%/e(a) “foreclose[eslificial discretion,”
which “means a court may not excuse a failurexioaust, even to take [special] circumstance
into account.” _Id. at 1856-57.
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that allegedly violated the plaiff's rights fails to meet the nate requirements of Rule 8(a). S
Hutchinson v. United States, 677 F.2d 1322, 1328 n.5 (9th Cir. 1982).

In addition to the limitations for stating a cognizable claim premised on the process

a prisoner’s administrative grievances, plding informed of the limitations in naming

ee

ng of

defendants who hold only supervigaoles. Liability may not be imposed on a supervisor under

a respondeat superior theory, because adefigndant is liable only for his or her own

misconduct._Ashcroft v. Igbal, 556 U.S. 6626-77 (2009); Ewing v. City of Stockton, 588 F

1218, 1235 (9th Cir. 2009). Supervisors may be halbde only if they “participated in or
directed the violations, or knew tife violations and failed to act to prevent them.” Taylor v.
List, 880 F.2d 1040, 1045 (9th Cir. 1989).

The court is unable to provide further gunda to plaintiff because the undersigned is
unable to discern from the instant complaipbgentially cognizable substantive claim.
Nevertheless, plaintiff will be granted leave to file a First Amended Complaint in a further
attempt to state a cognizable claim.

V. Leave to File a First Amended Complaint

Subject to the legal standarget forth herein, plaintiff nyefile a proposed First Amendg
Complaint (FAC) within thirty days after servioéthis order. The FAC must be on the form
provided herewith, labeled “First Amended Cdampt,” and provide the case number assigne
this case. The FAC must be complete in itggtfiout reference to angrior pleading._See Locd

Rule 15-220; Loux v. Rhay, 375 F.2d 55, 57 (9th €967). Once plaintiff files an amended

complaint, the prior pleading is superseded. HAE will be screened by the court pursuant t
28 U.S.C. § 1915A.

Failure to timely file a FAC will result in ghdismissal of this action without prejudice.

V1. Summary

You have been granted in forma pauperis statysoceed in this action; you will pay th
filing fee over time with deductits from your prison trust account.

The court has screened your complaint faehd that your allegations fail to state a

cognizable claim under Section 1983. The complaioadly challenges the processing of you
6
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prison grievances, which in itself fails to statdam. The court has informed you that while t
exhaustion of — or demonstrated inability to exdta- your prison grievances is a precondition
pursuing a civil rights action, this requiremeéioes not sustain an independent claim. Rather
you must exhaust or strenuously attempt to exterusndependently cograble civil rights claim
through the grievance procedumeorder to pursue the claim in federal court.

The court has also informed you of the neitgsd linking your factual allegations and
legal claims with specific defendants, and oflthretations in stating a cognizable claim agains
supervisory official. You have been grantedue to file a First Amended Complaint within
thirty days.

VII.  Conclusion

For the foregoing reasons, IT IS HEREBY ORDERED that:

1. Plaintiff's request to proceedforma pauperis, ECF No. 2, is granted.

2. Plaintiff is obligated to pay the statytdiling fee of $350.00 for this action. Plaintiff
is assessed an initial partial filing feeaocordance with the provisions of 28 U.S.C.

8§ 1915(b)(1). All fees shall be collected and paidccordance with this court’s order to the
Director of the California Department of Corrections and Rehabalitdtied concurrently
herewith.

3. Plaintiff's original complaint, ECF Nd, is dismissed with leave to file a proposed
First Amended Complaint within thirty (30) dayseafservice of this order, subject to the lega
standards set forth herein. Failure to timely file a FAC will result in the dismissal of this ac
without prejudice.

4. The Clerk of Court is directed to send ptdi, together with a copy of this order, a
copy of the form complaint used by prisonershiis district to pursue a civil rights action unde
42 U.S.C. § 1983.

IT IS SO ORDERED.

-

DATED: September 20, 2017 ‘
Mn.-—— %V)-—L

ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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