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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 GARY LEON LIGONS, No. 2:17-cv-1283-EFB
12 Plaintiff,
13 V. ORDER
14 NANCY A. BERRYHILL, Acting
15 Commissioner of Soal Security,
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“*Commissioner”) denying his application for arjpel of disability andisability Insurance
20 | Benefits (“DIB”) under Titles Il othe Social Security Act. Thearties have filed cross-motiong
21 | for summary judgment. ECF Nos. 13, 15. Forrdesons discussed below, plaintiff's motion for
22 | summary judgment is granted, the Commissiormaiosion is denied, and the matter is remanded
23 || for further proceedings.
24 || 1. Background
25 Plaintiff filed an application for a period dfsability and DIB, alleging that he had been
26 | disabled since September 15, 2012. AdminiseeRecord (“AR”) 175-83. Plaintiff's
27 | application was denied initlg and upon reconsiderationd. at 106-110, 114-118. On April 23,
28 | 2015, a hearing was held before administeataw judge (“ALJ”) Serena S. Hondd. at 42-72.
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Plaintiff was represented by counaékthe hearing, at which he and a vocational expert testified.

Id.

under section 216(i) and 223(d) of the Atd. at 23-37. The ALJ made the following specific

findings:

1. The claimant last met the insured status irequents of the Social Security Act on Jung

. The claimant did not engage in substargaihful activity during the period from his

. Through the date last insured, the claimaad the following severe impairments:

. Through the date last insuredetblaimant did not have an impairment or combination

. After careful consideration of the entimecord, the undersignduhds that, through the

. Through the date last insuredetblaimant was unable to perform any past relevant w

. The claimant was born [in] 1967 and wasy4ars old, which is defined as a younger

On September 25, 2015, the ALJ issued a decfsidimg that plaintiff was not disabled

30, 2014 (Exhibit 2D/1).

alleged onset date of September 15, 201@ugin his date last insured of June 30, 2014
(Exhibits 2D-5D) (20 CFR 404.15t seq).

degenerative disc disease (DDD) of the cenaeal lumbar spine; depression; diabeteg
mellitus with peripheral neuropathy; obesibgteoarthritis of the bilateral hips;
Dupuytren’s contractures; alcohatbuse; and fractures of the fourth and fifth fingers o
the right hand (20 CFR 404.1520(c)).

* % %

impairments that met or medically equaledgbeerity of one of the listed impairments
20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.

* % %

date last insured, the claimant had the reditlunctional capacity (RC) to perform light

work as defined in 20 CFR 404.1567(a) exceitih a sit/stand opdin at will; no climbing

of ladders, ropes or scaffolds; occasionattyop, crouch or crawl; équent fingering with
the right upper extremity; avoid concentragegbosure to hazards such as unprotected
heights and moving machinergnd simple, repetitive tasks.

* % %

(20 CFR 404.1565).

* % %

individual age 18-44, on the ddstest insured (20 CFR 404.1563).
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8. The claimant has at least a high school atlan and is able to communicate in English
(20 CFR 404.1564).

9. Transferability of job skills is not material the determination of disability because us
the Medical-Vocational Rules as a framewaufgorts a finding that the claimant is “ng
disabled,” whether or not the claimant hassferable job skills (See SSR 82-41 and 2
CFR Part 404, Subpart P, Appendix 2).

ng

—

0

10. Through the date last insured, consideringclh@nant’s age, education, work experience,

and residual functional capacity, there wexesjthat exist in significant number in the
national economy that the claimamtuld have perform (20 CFR 404.1569 and
404.1569(a)).

* % %

11.The claimant was not under disability, as dalimethe Social Security Act, at any time
from September 15, 2012, the alleged onset date, through June 30, 2014, the date
insured (20 CFR 404.1520(Q)).

Id. at 25-36.
Plaintiff's request for Appeals Council rew was denied on March 15, 2017 leaving t
ALJ’s decision as the final desion of the Commissioneltd. at 6-10.

[l Leqgal Standards

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record atlte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnai23 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999gnckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderancgaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical

testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
3
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2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).
. Analysis

Plaintiff argues that the ALJ erred by m&jag the opinion of Is treating physician, Dr.
Jason Whitmore. ECF No. 13.

A. Relevant Legal Standards

The weight given to medical opinions dads in part on whether they are proffered by

treating, examining, or non-examining professionalsster v. Chater81 F.3d 821, 834 (9th Cir.

1995). Ordinarily, more weight is given tcetbpinion of a treating professional, who has a
greater opportunity to know and obsetkie patient as an individuald.; Smolen v. Chate80
F.3d 1273, 1285 (9th Cir. 1996). To evaluatesthiler an ALJ properly rejected a medical
opinion, in addition to considering its sourt®e court considers whether (1) contradictory
opinions are in the record; ang inical findings support the apions. An ALJ may reject an
uncontradicted opinion of a treating or examgmedical professional only for “clear and
convincing” reasonsLester 81 F.3d at 831. In contrast, a aawlicted opinion of a treating or
examining medical professional may be rejedtedspecific and legitimate” reasons that are
supported by substantial evidendd. at 830. While a treating pedsional’s opinion generally
is accorded superior weight,itfis contradicted by a supportedagmining professional’s opinion
(e.q., supported by different independent clinfoadings), the ALJ may resolve the conflict.
Andrews v. Shalaléb3 F.3d 1035, 1041 (9th Cir. 1995) (citiagallanes v. Bower881 F.2d
747, 751 (9th Cir. 1989)). However, “[w]hen aragxning physician relies on the same clinic
findings as a treating physician, liffers only in his or her cohgsions, the conclusions of the
examining physician are n@ubstantial edence.” Orn v. Astrue495 F.3d 625, 632 (9th Cir.
2007).

B. Medical Opinion Evidence

On March 5, 2015, plaintiff's treating physinieDr. Jason Whitmore, opined that plaint

could lift and carry 10 pounds occasional and teas 10 pounds frequently, stand and walk f
4
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less than two hours in an eight-hour, sit for kass two hours in an eight-hour workday, and
would need to periodically alternate betweenrgittistanding, or walking to relieve discomfort
Id. at 1086. Specifically, he comcled that plaintiff could onlyitsfor ten minutes and stand for
five minutes before needing to change posgi and he would need to walk around for ten
minutes every 90 minutedd. It was also his opinion thatgahtiff: could occasionally twist,
stoop, and climb stairs, but neveindb ladders or crouch; was limden his ability to push/pull,
kneel, balance, and crawl; and may need &ausane due to pain and right leg numbnéksat
1087.

In March 2013, plaintiff underwent a comprabie internal medicine evaluation, whic
was completed by examining physician Dr. Jonathan Schwiartat 587-91. Based on his
examination, Dr. Schwartz opinedatiplaintiff could stad and walk up to sikours; sit, lift, and
carry, without limitation; ad frequently stoop.

The record also contains opinions framo non-examining physicians, Dr. G. Williams
and Dr. Jonathan Nordlicht. Dr. Williams opined that plaintiff lift 50 pounds occasionally a
pounds frequently; stand and/or walk abouthgiurs in an eight-hour wkday; sit about six
hours in an eight-hour workdaygfjuently climb ramps, stairsdders, ropes, and scaffolds;
frequently balance, stoop, kneel, crouch, ¢rawd finger; but should avoid concentrated
exposure to hazards due to takpotent narcotic medicationd. at 83-85. Dr. Nordlicht largely
agreed with Dr. Williams opinion, but concludéxt plaintiff could only occasionally climb
ladders, ropes, and scaffolds, and was laisited in fingering with his right handld. at 99-101.

C. Discussion

The ALJ purported to give “partial wght” to Dr. Whitmore’s opinion, but omitted
significant portions of the treating opinionher RFC determination. AR 28, 34-35. The ALJ
provided several reasons for why Dr. Whitmerepinion was discounted, none of which satis
the specific and legitimate standaiglee Lester81 F.3d at 830 (ALJ must provide specific ang
legitimate reasons for rejing a treating physician’s caadicted medical opinion).

First, the ALJ concluded that the opinionsaaternally inconsistent, finding that Dr.

Whitmore’s “sit/stand/walk limitations appear to ipeonsistent with each other.” AR 34. As
5
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discussed above, Dr. Whitmore opint@at plaintiff could sit fofess than two hours total in an

eight-hour workday, stand and walk for less thao hwurs total in an eightour work day, sit fof

20 minutes at one time before needing to chaugtion to relieve dismmfort, stand for five
minutes before needing to change positionglieve discomfort, and he would need to walk
around for 10 minutes every 90 minutdg. at 1086. There is nothingconsistent between the
limitations. The lack of any apparent inconsistency in these “sit/stand/walk” limitations is
highlighted by the Commissioner’s defense & ALJ's finding. The Comissioner argues tha
the opinion that plaintiff is limite to standing/walking and sittirfgr less than two hours each i
inconsistent with the opinion that plaintdéan occasionally—defined by the Commissioner as
to 1/3 of an eight-hour day—tst, stoop, and climb. ECF No. 4610. The ALJ, however, did
not find that the standing/walking/sitting limitatis assessed by Dr. Whitmore were inconsist
with his opinion as to pintiff's postural limitations. Rather, she simply concluded, without
elaboration, that the “setifand/walk limitations appear to eonsistent with each other.” AR
34.

The only plausible explanation for the ALJ’s finding was that she misconstrued Dr.
Whitmore’s opinion to be that plaintiff lacked theldy to stand and/or walk for more than five
minutes at one time, which would be inconsisteitih the opinion that plaintiff must walk arour
for 90 minutes. However, the form completeddoy Whitmore did ask how long plaintiff coulg
continuously walk and/or stand before needirtreak. Instead, it maly sought information
regarding plaintiff's need to %riodically alternative sittingstanding or walking to relieve
discomfort.” Dr. Whitmore’s opion that after 5 minutes ofatding plaintiff would need to
change positions, either by sittingwalking, is not inconsistemtith the opinion that plaintiff
needs to walk around for 10 minutes every 90 minutes.

Next, the ALJ concluded that Dr. Whitmor@pginion was not consistent with the recor

as a whole and was “overly restrictive comparethe objective evidence and [plaintiff’s]

1 Nor is there any inconsistency betwdlea assessed limitations in standing, walking,
and sitting, and the restriction to occasionaly@d manipulation. The form completed by Dr.
Whitmore defines occasionally as ranging frorery little upto 1/3 of an 8 hour day.” AR 108
(emphasis added).
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conservative treatment.” The ALJ, however, fatlediscuss any specific evidence in the recq
that was inconsistent with Dr. Whitmore’s opinioBuch a conclusory rejection falls far short
satisfying the specific and legitimate standard, Whexjuires the ALJ teet “out a detailed and
thorough summary of the factasgconflicting clinical evidencestat[e] [her] interpretation
thereof, and mak]e] findings.Trevizo v. Berryhill871 F.3d 664,675 (9th Cir. 2017). As

explained by the Ninth Circuit:

To say that medical opinionare not supported by sufficient
objective findings does not achieve tlevel of specificity our prior
cases have required even when the objective factors are listed
seriatim. The ALJ must do moreattoffer his own conclusions. He
must set forth his own interpretatiand explain why he, rather than
the doctors, are correct.

Regenniter v. Comm’r of Soc. Sec. Adnii66 F.3d 1294, 1299 (9th Cir. 1999).

The ALJ’s unsupported conclusion that hitmore’s opinion is1ot supported by the
evidence of record fails to satisfy this standard. Nor did the ALJ identify the specific treatn
she believed to be conservative. Thiespecially troubling give her acknowledgment that
plaintiff was consistently treatetith fentanyl, as well as morphirad other strong narcotic pa
medications. AR 30-33%ee, €.9.398 (prescribed morphinerfbackpain), 575 (took soma

without relief), 698 (prescribed fentanyl and ngQr&®96 (increased dose of fentanyl due to low

dose being ineffective). Thakttment regimen can hardly be characterized as conservaaeg.

Molter v. Astrue 2010 WL 2348738, at *5 (E.D. Cal. Jude2010) (ALJ incorrectly referred to
treatment as conservative where fentanyd gi@en because “[flentanyl is a heavy duty
medication prescribed for chronic pain. Fentanylasprescribed willy-ily as there are seriou
potential side effects.”Doresett v. Colvin2017 WL 840694, at *16 (D. Ariz. Mar. 3, 2018
(finding error where th&LJ did “not explain how she came tfee conclusion that the use of
powerful opioid pain medications such asitaayl, Vicodin, Opana, and MS contin is
‘routine.™).

The ALJ also concluded that Dr. Whitmorejsinion was entitled to less weight becaus
it appeared that the opinion waased primarily on plaintiff'subjective complaints. AR 35.
1
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The opinion of a treating physiciamay be rejected where it isgmised primarily on plaintiff's
subjective complaints and the ALJ propetiscounted plaintiff’'s credibility. Tonapetyan v.
Halter, 242 F.3d 1144, 1149 (9th Cir. 2001). Howesr ALJ does not provide sufficient
“reasons for rejecting [a] physicis opinion by questioning the criedity of the [plaintiff's]
complaints where the doctor does not discrédis¢ complaints and supports his ultimate opir
with his own observations.Ryan v. Comm’r of Soc. Sec. Adn&a8 F.3d 1194, 1200-01 (9th
Cir. 2008).

As observed by the ALJ, Dr. Whitmore statedtthis opinion that plaintiff would need t
lie down at unpredictable interngalvas based in part on plaffis reports that he lays down
frequently on a daily basidd. at 35, 1086. But Dr. Whitmore alstated that his opinion was
based on MRIs showing multilevel degenerative jdiaease of the cervical and lumbar spide
at 1086, objective findings that aretiegly consistent with plaintifs reports to the doctor. Dr.
Whitmore did not discredit plairitis complaints, he specificallselied on them in conjunction
with his own findings and observations inrfong his medical opinion. Accordingly, Dr.
Whitmore’s reliance on plaintiff’'s subjective compliains not a specific and legitimate reason
rejecting his treating opinion.

Lastly, the ALJ concluded that Dr. Whitme’s opinion is overreaching because the
physician stated that the assessed limitationsrbieg2004, but plaintiff was able to work until
November 2008. AR 35. As obsed by plaintiff, it is difficultto discern from Dr. Whitmore’s
handwriting whether he conaled that plaintiff’'s impairments began in 2004 or 2086¢ idat
1087. Given this ambiguity, as well the insuffiagrof the other proffered reasons, the court
cannot find that this laseason justifies the pection of Dr. Whitmore’s opinion.

D. Remand for Further Proceedings

“A district court may reversthe decision of the Commission&rSocial Security, with of
without remanding the case for a rehearing, buptbper course, except rare circumstances,
to remand to the agency for additibmavestigation or explanation.Dominguez v. Colvir808
F.3d 403, 407 (9th Cir. 2015) (internal quotes atations omitted). A district court may rema

for immediate payment of benefits only where ‘1@ ALJ has failed to pwide legally sufficient
8
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reasons for rejecting evidence; (2) there are ndandsg issues that must be resolved before
determination of disability can be made; and (8 t¢lear from the recortthat the ALJ would be
required to find the claimant disal were such evidence credite@®&necke v. Barnharg879
F.3d 587, 563 (9th Cir. 2004). However, evererehall three requiremés are satisfied, the
court retains “flexibility” in determining the appropriate reme@gurrell v. Colvin 775 F.3d
1133, 1141 (9th Cir. 2014). “Unless the distdotirt concludes that further administrative
proceedings would serve no useful purpos@ay not remand with a direction to provide
benefits.” Dominguez808 F.3d at 407.

Given the conflicting medical opinions, set forth above, the court cannot find that
further administrative proceedings would seno useful purpose. Accordingly, remand for
further proceedings is appropriate.

V.  CONCLUSION

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for ssmmmary judgment is granted,;

2. The Commissioner’s cross-matitor summary judgment is denied;

3. The matter is remanded for further m®dings consistentitl this order; and

4. The Clerk is directed to enter judgme plaintiff's favor and close the case.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: September 20, 2018.
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