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5
6
7 UNITED STATES DISTRICT COURT
8 FOR THE EASTERN DISTRICT OF CALIFORNIA
9
10 SCOTT JOHNSON, No. 2:17-cv-1319-MCE-EFB
11 Plaintiff,
12 V. FINDINGS AND RECOMMENDATIONS
13 | ANIL PATEL, in individual and
representative capacias trustee of the
14 | Patel Family Trust; PARVATI PATEL, in
individual and repremtative capacity as
15| trustee of the Patel Family Trust; and
DOES 1-10,
16
Defendants.
17
18
19 This case is before the court on ptéf’s motion for default judgment. ECF No. 18. For
20 | the reasons stated below, the motion should be granted.
21 | 1. Background
22 Plaintiff filed this action against defenuta Anil Patel (“Anil”) and Parvati Patel
23 | (“Parvati”), alleging defendantsalated the Americangith Disabilities Ad¢ (“ADA”), 42 U.S.C.
24 | 88 12101get seq and the California Unruh Civil Rights A¢'Unruh Act”). Compl. (ECF No.
25
26 ! This case was referred to the undersigmeguant to Eastern &lrict of California
Local Rule 302(c)(19)See28 U.S.C. § 636(b)(1).
27
2 Because oral argument would not have mallgrassist in the resolution of plaintiff's
28 | motion, the matter was ordered submitted on the briefs, ECF N&eE.D. Cal. L.R. 230(g).
1
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1). According to the first amended complaint, piifi is a quadriplegic and uses a wheelchair
mobility. First Am. Compl. (ECF No. 9) { Defendants own and operate a motel located at
1735 N Wilson Way, Stockton, Californidd. § 8. The motel is a place of public
accommodationld. 1 14.

Plaintiff went to the motel on eight occasions from July 2015 through September 2@
Id. § 13. During these visits he discovered thattiotel’s facilities are not accessible to persq
with disabilities. Specificayi, there are no ADA accessible parkspaces; the path of access
angled at a slope greater than 2.1 percent aoarismlly blocked by a curb ramp; there is an
unramped lip greater than 0.5 initfat leads to the walkwaydim the parking stall; and the
“accessible guestroom” has a traditional style knob that requires tight grasping and twistin
wrist to operaté. Id. 1 16-36; Decl. of Scott Johnson (ECF No. 18-4) {1 &d42010 ADA
Accessibility Guidelines 8 208 (requiringlatist one accessible parking space); § 502.4

(requiring parking spaces and access aislesttbawe surface slopes exceeding 1:48 ratio, or

2.08 percent); § 303.4 (requiring changes in level rttwae 0.5 inch high to be ramped); § 309.

(requiring operable parts to be “operable vatie hand” without “tighgrasping, pinching, or
twisting of the wrist”); D91 ADA Accessibility Guideline§ 4.3.2 (requiring at least one
accessible path of travel connecting all b with accessible peng spaces).

The docket reflects that defendants were sewidda copy of the summons and origing

complaint on July 17, 2017. ECF Nos. 5 & 8. Defant Parvati failed to timely respond to th

complaint, but defendant Anil Patel filed a motiordtemiss. ECF No. 7. Anil argued that this

action should be dismissed because he didwatreal property located at 19030 Stevens Cre

Blvd., Cupertino, California, which the complaint iti#ed as the address of defendants’ motel.

ECF No. 1 § 8. In response, plaintiff timely arded his complaint to allege that the motel is

3 Plaintiff did not personally encounteethoncompliant door knobdnstead, plaintiff's
investigator inspected the motel’s “accessiblesitoom” and discovered that it did not have 3
compliant door knob. Nevertheleggaintiff mays still seek redif based on this architectural
barrier. See also Doran v. 7-Eleven, In624 F.3d 1034, 1047 (9th Cir. 2008) (holding that or
a disabled plaintiff encountered obarrier at a site, he could sue &l on-site barers related to
his disability, including those hdid not personally encounter Haarned of through his expert’s
inspections).
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located at 1735 N Wilson Way, Stockton, CaliforhiECF No. 9 { 6seeFed. R. Civ. P.
15(a)(1). Defendants were served with a copthefamended complaint (as well as another g
of the summons) on October 19, 2017. ECF Nos. 11 & 12. Defendants, however, did not
respond to the amended complaint.

Plaintiff requested entry of éendants’ default, which thelerk entered on October 26,
2017. ECF Nos. 13-16. Plaintiff now moves @iefault judgment on his ADA and Unruh Act
claims. ECF No. 18. He seeks $4,000 in stayulamages under the Unruh Act, as well as
injunctive relief and attomys’ fees and costdd. at 2.
Il. Discussion

Pursuant to Federal Rule of Civil Proceel®5, default may be entered against a party
against whom a judgment for affiative relief is sought who faik® plead or otherwise defend
against the actionSeeFed. R. Civ. P. 55(a). Howevéfa] defendant’s default does not
automatically entitle the plairfitito a court-ordered judgmentPepsiCo, Inc. v. Cal. Sec. Cans
238 F. Supp. 2d 1172, 1174 (C.D. Cal. 2002) (cibmgper v. Coombsr92 F.2d 915, 924-25
(9th Cir. 1986)). Instead, the decision to g@ntleny an application for default judgment lies
within the district court’s sound discretioAldabe v. Aldabe616 F.2d 1089, 1092 (9th Cir.

1980). In making this determination, tbeurt considers the following factors:

(1) the possibility of prejudice tthe plaintiff, (2) the merits of
plaintiff's substantive claim, (3) the sufficiency of the complaint, (4)
the sum of money at stake in the acti(b) the possibility of a dispute
concerning the material facts,)(&hether the default was due to
excusable neglect, and (7) the strong policy underlying the Federal
Rules of Civil Procedure favimg decisions on the merits.

Eitel v. McCoo] 782 F.2d 1470, 1471-72 (9th Cir. 1986In applying this discretionary
standard, default judgments are mofien granted than deniedPhilip Morris USA, Inc. v.
Castworld Products, Inc219 F.R.D. 494, 498 (C.D. Cal. 2003) (quotiepsiCo, Inc. v.
Triunfo-Mex, Inc. 189 F.R.D. 431, 432 (C.D. Cal. 1999)).

4 In light of the amended complaint, Anilsotion to dismiss was denied as moot. EC
No. 10.
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As a general rule, once default is enteredfdbtual allegations of the complaint are ta
as true, except for those ahgions relating to damage$eleVideo Systems, Inc. v. Heidentha
826 F.2d 915, 917-18 (9th Cir. 1987) (citations omitted). However, although well-pleaded
allegations in the complaint are admitted by defendant’s failure to respond, “necessary fac
contained in the pleadings, and claims wtaoh legally insufficient, are not established by
default.” Cripps v. Life Ins. Co. of N. Ap@80 F.2d 1261, 1267 (9th Cir. 1992). A party’s
default conclusively establish#sat party’s liability, although iloes not establisthe amount of
damages.Geddes v. United Fin. Group59 F.2d 557, 560 (9th Cit977) (stating that although
a default established liability, it did hestablish the extent of the damages).

A. Americans with Disabilities Act

Title 11l of the ADA providesthat “[n]o individual shall ba&liscriminated against on the
basis of disability in the futhnd equal enjoyment of the goodsyvices, facilities, privileges,
advantages, or accommodations of any place of public accommodation by any person wh
leases (or leases to), oravptes a place of public accommodation.” 42 U.S.C. § 12182(a).
Discrimination includes “a failure to remove architeel barriers . . . in existing facilities . . .
where such removal is readily achievablé&d! § 12182(b)(2)(A)(iv). Under the ADA, the term
readily achievable means “easily accomplishaiple able to be carried out without much
difficulty or expense.”42 U.S.C. § 12181(9).

“To prevail on a Title Il discrimination clainthe plaintiff must show that (1) he is
disabled within the meaning of the ADA; (2) thedatedant is a private entity that owns, leases
operates a place of public accommodation; and (3) the plaintiff was denied public
accommodations by the defendant because of her disabi\tglski v. M.J. Cable, In¢c481 F.3d
724, 730 (9th Cir. 2007). Further, “[tjo succeedaoADA claim of discrimination on account O
one’s disability due to an archdtural barrier, the plaintiff must also prove that: (1) the existir
facility at the defendant’s place of business @nés an architectural bvéer prohibited under the
ADA, and (2) the removal of the barrier is readily achievabRair v. L & L Drive—Inn Rest.96
F. Supp. 2d 1065, 1085 (D. Haw. 2000).
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Here, the complaint alleges that plaintifeus individual with a diability, defendants are

the owners and operators of thetel, and that defendants deahiplaintiff public accommodatio

because the motel did not provide an accessilslengaspace, accessible path of travel, and an

accessible guest room. ECF No. 9 1 1, 816418, 19, 36. Plaintiff fuher alleges that

removal of these architecturalrbars is readily achievableECF No. 9 § 25. Accepting these
allegations as true, the meraplaintiff’'s ADA claim and the sfficiency of the complaint weigl
in favor of default judgment.

Furthermore, many of the remainiggel factors weigh in favoof granting plaintiff's

application for default judgment. Defendantgevproperly served a copy of the summons and

the complaint, and defendant Anil even appearddignaction and moved to dismiss the origin
complaint. ECF Nos. 5 & 8. Although defendantere also served with a copy of the first

amended complaint and another copy of the sangnneither responded to amended compla

ECF Nos. 11 & 12. Thus, it appears that defendalfsiult is not due texcusable neglect. The

sum of money at stake is relatively small andewhccepting plaintiff's allegations as true, the

is little possibility of a dispute concerning material facdge, e.g., Elektra Entm’t Group Inc. v.

Crawford, 226 F.R.D. 388, 393 (C.D. Cal. 2005) (“Besawll allegations in a well-pleaded
complaint are taken as true aftee court clerk enters defaultdgment, there is no likelihood th
any genuine issue of mait fact exists.”);accord Philip Morris USA, Inc., 219 F.R.D. at 500
Cal. Sec. Can®238 F. Supp. 2d at 1177.

Furthermore, plaintiff would potentially fageejudice if the court did not enter default
judgment as defendants have failed to respomtbiatiff's claim, andwithout the entry of
default judgment plaintiff will not be able todmss his claims. Althoughere is a strong polic
in deciding cases on the meritsstdict courts have concludedtivregularity that this policy,
standing alone, is not dispositive, especially where a defendant fails to appear or defend it
an action.Cal. Sec. Can®238 F. Supp. 2d at 1173ee Craigslist, Inc. v. Naturemarket, Inc.
2010 WL 807446, at *16 (N.D. Cal. Mar. 5, 2018CS Recovery Servs., Inc. v. Kaplad10
WL 144816, at *7 (N.D. Cal. Jan. 11, 201Bgrtung v. J.D. Byrider, Inc2009 WL 1876690, a
*5 (E.D. Cal. June 26, 2009).
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Accordingly, plaintiff is entitled talefault judgment on his ADA claim against
defendants.

B. Unruh Civil Rights Act

The Unruh Civil Rights Act provides: “All perserwithin the jurisdiction of this state ar
free and equal, and no matter what their seog,reolor, religion, ancestry, national origin,
disability, medical condition, maritatatus, or sexual orientatioreagntitled to the full and equé
accommodations, advantages, facilities, privileges, or services in all business establishme
every kind whatsoever.” CdLiv. Code 8§ 51(b). The Unruh Apermits statutory damages in
the amount of $4,000 for each occasion the plaiistiffenied equal access. Cal. Civ. Code
8§ 52(a). Significantly, any violeon of the ADA necessarily congites a violation of the Unruh
Civil Rights Act. Cal. Civ. Code § 51(f$ee also Munson v. Del Taco, |46 Cal. 4th 661, 664
(2009).

Plaintiff’'s Unruh Act claim is based on defitants’ alleged violation of the ADA. ECF
No. 9 11 40-43. Accordingly, plaintiff is entitléol the $4,000 in statutory damages he seeks
defendants’ violation of the Unruh Act.

. Fees and Costs

Plaintiff also requests attorneys’ fees, invesiiy fees, service costs and filing fees. E
No. 18-3 at 8. He requests $640 in filing fees semice and investigator costs, which the col
finds reasonableld.

Plaintiff also seeks $3,522.50 in attorneys’ felek. In determining the reasonableness
attorneys’ fees, the Ninth Cint uses the lodestar methollloreno v. City of Sacramentb34
F.3d 1106, 1111 (9th Cir. 2008). In applying the kidemethod, “a district court must start by
determining how many hours were reasonably eapd on the litigation, and then multiply tho
hours by the prevailing local rate for an attornéyhe skill required t@erform the litigation.”
Id.
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Plaintiff seeks fees based on 3.1 hours dtamnly rate of $350 for work performed by
attorney Mark Potter, 3.3 houas a rate of $350 for work perimed by attorney Russel Handy
1.7 hours at a rate of $350 for work performedatigrney Phyl Grace, and 2.5 hours at a rate
$275 for work performed by attorney Dennis Price. ECF No. 18-3 at 10.

Although the court finds that éhnumber of hours expendey counsel in handling this
matter appears reasonable, the horates requested are excessiVae vast majority of recent
cases from this district have concluded thadrly rates of $300 favir. Potter and Mr. Handy,
$250 for Ms. Grace, and $150 for Mr. Price are reason&ae, e.gJohnson v. Hey Now
Properties LLC, No. 2:16-CV-02931 WBS KJN, 2019 WA86753, at *3 (E.D. Cal. Feb. 13,
2019) (finding hourly rate of $300 for PotterdaHandy, $250 for senior attorneys, and $150 f
junior attorneys were reasonabl@yhnson v. Wen Zhi Deniyo. 2:15-CV-02698 KJM EFB,
2019 WL 1098994, at *2 (E.D. Cal. Mar. 8, 201Bdlding that “the rates outlined khey Now
Propertiesare the appropriate, prevailingea in this district . . . .”)}Johnson v. Pizan®019
WL 2499188, at *7 (E.D. Cal. June 17, 2019) (recommending “a reasonable hourly rate of
per hour for attorneys Pottand Handy, $250 for attorney Grace, and $150 for the less
experienced associate, attorney Pricddhnson v. PowerdNo. 2:15-cv-245 WBS AC (PS),
2019 WL 2386063, at *1 (E.D. Cal. June 5, 20(8)serving that the rates outlinedHey Now
Propertiesare the rates typically awarded in ADA cadas awarding fees at slightly higher
rate because “counsel went above and beyond whatically done in a didality access case.”
but seelohnson v. Bourbon Properties, LLBo. 2:14-cv-2949 ME AC, 2019 WL 1426340, at
*3 (E.D. Cal. Mar. 29, 2019) (finding reasonalates of $325 per hour for Mr. Potter and $17
per hour for Mr. Price). This cauagrees with those hourly rates.

Accordingly, the court finds the following rataad amounts to be reasonable. Plaintif

entitled to $930 (3.1 x $300) for work penieed by Mr. Potter, $990 (3.3 x $300) for work

5 In support of his request for attorneys’ fees, plaintiff subenideclaration by Mr. Price
The declaration, however, is devoid of any eviewith respect to the prevailing local rate fo
this district. ECF No. 18-3 | 1-18&ee Roberts v. City of HonoluRB8 F.3d 1020, 1024-25
(9th Cir. 2019) (holding that courts musinsider evidence submitted by counsel regarding th
going hourly rate in the relevadistrict). Accordingly, the cotifinds recent cases awarding fe
to plaintiff’'s attorneys persuasive.
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performed by Mr. Handy, $425 (1.7 x $250) for work performed Ms. Grace, and $375 (2.5
$150) for work performed by Mr. Re, for a total award of $2,720.
IV.  Conclusion

For the reasons stated abpwés hereby RECOMMENDED that:

1. Plaintiff's motion for defaultudgment (ECF No. 18) be granted.

2. Plaintiff be awated statutory damages in the amount of $4,000.

3. Plaintiff be granted anjunction requiring defendants to provide an accessible par
space, access path, and guest room in congglianth the Americans ith Disabilities Act
Accessibility Guidelines.

4. Plaintiff be awarded attorneysefeand costs in the amount of $3,360.

These findings and recommendations are submitted to the United States District Juy
assigned to the case, pursuanth provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan,158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: February 4, 2020.
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