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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

VILAYCHITH KHOUANMANY, No. 2:17-cv-1326-GEB-EFB P
Plaintiff,
V. ORDER

UNITED STATES MARSHALS, et al.,

Defendants.

Plaintiff is a federal prisoner proadiag pro se with claims arising und@ivens v. Six
Unknown Named Agent03 U.S. 388 (1971). In additionfibng a complaint (ECF No. 1), sh
has also filed a motion for discayg ECF No. 21) and a motion for appointment of counsel (
No. 30). For the reasons stated hereafter, ffigsrcomplaint will be dismissed with leave to
amend and her motions will be denied.

l. ScreeningRequirements

The court is required to screen complalmsught by prisoners sdekg relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immdwoen such relief. 28 U.S.C. 8 1915A(b)(1), (2).
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A claim “is [legally] frivolous where it lacks aarguable basis either law or in fact.”
Neitzke v. Williams490 U.S. 319, 325 (198%ranklin v. Murphy 745 F.2d 1221, 1227-28 (9t
Cir. 1984). “[A] judge may dismiss [in formaygeris] claims which are based on indisputab

meritless legal theories or whose factual contentions are clearly basdeslsson v. Arizona

885 F.2d 639, 640 (9th Cir. 1989) (citatiand internal quotations omittedperseded by statute

on other grounds as stated in Lopez v. S2iff8 F.3d 1122, 1130 (9th Cir. 2008eitzke 490
U.S. at 327. The critical inquing whether a constitutional chaj however inartfully pleaded,
has an arguable legal and factual bakis.

“Federal Rule of Civil Procedure 8(a)(2ptares only ‘a short and plain statement of th
claim showing that the pleader is entitled to réliefprder to ‘give thedefendant fair notice of
what the . . . claim is and the grounds upon which it resiell Atl. Corp. v. Twomb|y550 U.S.
544, 555 (2007) (alteration in original) (quoti@gnley v. Gibson355 U.S. 41, 47 (1957)).
However, in order to survive dismissal for failure to state a claim, a complaint must contair
than “a formulaic recitgon of the elements of a causeaation;” it must contain factual
allegations sufficient “to raise a right telief above the speculative leveld. (citations
omitted). “[T]he pleading must contain somethingreno. . than . . . a statement of facts that
merely creates a suspicion [of] @#dly cognizable right of action.d. (alteration in original)
(quoting 5 Charles Alan Wright & Arthur R. Ner, Federal Practice and Procedure ' 1216 (3¢
2004)).

“[A] complaint must contain sufficient factual matter, accepted as true, to ‘state a cl

relief that is plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl.

Corp,, 550 U.S. at 570). “A claim has facial plaubtpiwhen the plainff pleads factual content

that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.'ld. (citing Bell Atl. Corp, 550 U.S. at 556). In reviewing a complaint
under this standard, the court must accept aghruallegations of tncomplaint in question,
Hospital Bldg. Co. v. Rex Hosp. Trd425 U.S. 738, 740 (1976), aslixes construe the pleading
in the light most favorable tine plaintiff and resolve atloubts in the plaintiff's favodenkins v.

McKeithen 395 U.S. 411, 421 (1969).
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I. Motion for Discovery

Plaintiff's motion for discovery (ECF No. 219 denied as premature. As it stands, no
defendants have been served. If defendantsumeessfully served inithaction, the court will
issue a discovery order and plaintiff will haase opportunity to engage in discovery.
lll.  Motion for Appointment of Counsel

Plaintiff motion for the appoimhent of counsel (ECF No. 3B also denied. District
courts lack authority to requikunsel to represemdigent prisoners in section 1983 cases.
Mallard v. United States Dist. Coud90 U.S. 296, 298 (1989). In exceptional circumstance
the court may request an attorney towdrily to represent such a plaintiftee28 U.S.C.
8§ 1915(e)(1)Terrell v. Brewey 935 F.2d 1015, 1017 (9th Cir. 199%pod v. Housewrigh®00
F.2d 1332, 1335-36 (9th Cir. 1990). When detenmnginwhether “exceptional circumstances”
exist, the court must consider the likelihood afcass on the merits as well as the ability of th
plaintiff to articulate his claimpro se in light of the complexity of the legal issues involved.
Palmer v. Valdez560 F.3d 965, 970 (9th Cir. 2009). Havounsidered those factors, the cou
finds there are no exceptional cimstances in this case.
IV.  ScreeningOrder

Plaintiff alleges that she was sexually astsal by male members of the United Marshé
Service and by other, male federal inmatesmdutiansportation from the Sacramento County
to federal court. ECF No. 1 at 5-8; 11-14. Tbartfinds that plaintiff ha failed to state a viab

claim against defendants Sacramento County fBeddepartment and inmate Caesar. The cg
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finds that plaintiff's claims against the unnantéwited States Marshals are cognizable, but these

defendants cannot be served sslthey are ideified by name.
A. Sacramento County Sheriff’'s Department

The Supreme Court has held that:

A local government may not be sued under 8 1983 for an injury
inflicted solely by its employeesr agents. Instead, it is when
execution of a government's policy or custom, whether made by its
lawmakers or by those whose edicts or acts may fairly be said to
represent official policy, inflictshe injury that the government as
an entity is responsible under § 1983.
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Monell v. Dep't of Soc. Sevof the City of New Yark36 U.S. 658, 694 (1978)The complaint
does not appear to allege thayapecific policy of the Sacram@nCounty Sheriff's Department
contributed to her injuries. #he believes that some policytbfs defendant did contribute, she
may state as much in any amended complaint she elects to file.

B. Caesar

Plaintiff alleges that another federal inmatemed Caesar sexually assaulted her while

)

both were being transported to court. ECF Nat 11-12. This claim cannot be brought in thi
action because defendant Caesar, as an inmateotdtt under color of state or federal laBee
West v. AtkinsA87 U.S. 42, 49 (1988) (“The traditionalfidéion of acting under color of state
law requires that the defendanta § 1983 action have exeralsgower possessed by virtue of
state law and made possible obcause the wrongdoer is clothvath the authority of state
law.”) (internal quotation marks omittedgee also Williams v. Andersado. CIV S-11-0431
JAM CMK P, 2011 U.S. Dist. LEXIS 43790, 2011 V2610528, at *1 (E.D. Cal. Apr. 22, 2011

N

(an inmate is not a “state actor” for purpose§ @83 unless he has conspired with state offi¢ials

to deprive a plaintiff of & constitutional rights).
C. United States Marshals

Plaintiff alleges that unnamed United Std#sshals sexually asskied her and allowed

(4%

her to be sexually assaulted by other inmatesxduransport. ECF No. 1 at 5-8; 11-14. Thes
claims are cognizable, but these defendants canrsgrisged until they are idéfied. If plaintiff
elects to amend her complaint, she mushidy the marshal defendants she accuses of
wrongdoing by their full names (first and last name&he court is noinsympathetic to the
inherent difficulty faced by inmates in obtaigiidentifying information. Nevertheless, the
burden rests with the plaintiff and the cocaihnot undertake an investigation on her behalf.

i

! The court notes that plaintiff's claim aigst the sheriff's department would, if
cognizable, proceed under 8 1983 rather Biaens Regardless, it bemnoting that actions
underBivensare identical to those brought under § 1988/e for replacement of a state actor
under § 1983 by a federal actor unBerens” Van Strum v. Lawrd40 F.2d 406, 409 (9th Cir.
1991).
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V. Leave to Amend

Plaintiff may choose to file an amendedngaint which comports with the foregoing
screening order. Any amended complainsmdentify as a defelant only persons who
personally participated in a su@stial way in depriving her & federal constitutional right.
Johnson v. Duffy588 F.2d 740, 743 (9th Cir. 1978) (a persubjects anothéo the deprivation
of a constitutional right if he does an act, participates in another’s act or omits to perform &

he is legally required to do thatuses the alleged deprivation).

It must also contain a captiamcluding the names of all defendantsed. R. Civ. P. 10(a).

Plaintiff may not change the nature ofstbluit by alleging newynrelated claimsGeorge
v. Smith 507 F.3d 605, 607 (7th Cir. 2007).

Any amended complaint must be written or typedhsa it so that it is complete in itself
without reference to any earlier filed complaii.D. Cal. L.R. 220. This is because an amen
complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereafter asn-existent.”) (quotind.oux v. Rhay375 F.2d 55, 57 (9th Cir.
1967)).

The court cautions plaintiff that failure to comply with the Federal Rules of Civil
Procedure, this court’s Local Rsleor any court order may resudtthis action being dismissed
SeeE.D. Cal. L.R. 110.

In light of this opportunity to amend, tieeurt will deny plainff's pending motion to
amend (ECF No. 29) as mdot.

1

% The court notes that this motion alsquests forms for various types of motions —
including motions for stipulation, production @dcuments, requests for admissions and, mor
broadly, any forms applicable to prisoner ktigpn. ECF No. 29. The court does not provide
such forms. Plaintiff may file those motiosise deems necessary withthe benefit of forms
and the court will construe them liberally. Rigain a sentence at the very end of the motion,
plaintiff alleges that she is nogceiving medical treatemt at her current plaad incarceration.
Id. She does not appear to seely immediate relief related tbis allegation, however.
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VI.  Conclusion

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's motion for discovery (ECRo. 21) is DENIEDwithout prejudice.

2. Plaintiff's motion for the appointment ebunsel (ECF No. 30) is DENIED without
prejudice.

3. Plaintiff's motion to amend complaint (ECF No. 29) is DENIED as moot.

4. Plaintiff's complaint (ECF No. 1) is disssed with leave to amend within 30 days
service of this order.

5. Failure to comply with this order may result in dismissal of this action.

DATED: September 19, 2017.
%MM% ('ZW—\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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