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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOSHUA CONLAN, No. 2:17-cv-1466-EFB
12 Petitioner,
13 % ORDER AND FINDINGS AND

RECOMMENDATIONS
14 | QUAY,
15 Respondent.
16
17 Petitioner is a federal prisoner currentlyvéeg his sentence at the Federal Correctional
18 || Institution in Herlong, CaliforniaECF No. 1. He was convictedtine Western District of Texds
19 | and filed the instant 28 U.S.C2841 petition while incarcerated the Eastern District of New
20 | York, while awaiting transport to Gernia. ECF No. 3. That coutransferred the case here, as
21 | the court encompassing petitioiseplace of incarcerationld. Petitioner challenges that
22 | determination with a motion to transfer the caaekizo the Eastern District of New York. ECF
23 | No. 7. Petitioner has also filed a motion to praceeforma pauperis. ECF No. 9. As discussed
24 | below, it is recommended that the petitlmndismissed for lack of jurisdiction.
25 l. Screening Requirements and Standards
26 District courts may apply the Rules GoviagnSection 2254 Cases in the United State$
27 | District Courts to habeas corpus petitions brought under a differenest&ute 1(b), Rules
28 | Governing 8§ 2254 Cases in the DistilCourts (hereinafter “Habe&iles”). Under Habeas Rulg
1
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4, the district court must review the petition alsimiss it if it plainly appears from the petition
that the petitioner is not entitled telief in the district court. Tdcourt has performed this revig
and, for the reasons that followgrecludes that petitionés not entitled to reef in this court.

1. Background

A jury in the Western District of Texdsund petitioner guilty of violating 18 U.S.C.

8§ 2261A by stalking JMP and her husband, URited Satesv. Conlan, 786 F.3d 380, 383 (5th
Cir. 2015);United Satesv. Conlan, W.D. Tex. Case No. 1:14-00451-LY (hereinafterConlan
1”), ECF No. 170. The Fifth Circuit Court of Apals affirmed the conviction and sentence.
Conlan, 786 F.3d 380 (5th Cir. 2015). The appelleburt provided this recitation of the

underlying facts of the case:

Conlan and JMP dated as teenagersadtno further contact until JIMP appeared
on national news networks\sral years later. Conlaent her a flirtatious
Facebook message; she responded politelynlawte it plain that she was not
interested in him romantically. Heeh sent a large bouquet of flowers to her
workplace with a note reading, “The néixihe our paths cross, | will not know
hesitation.” Worried about her safety, J&ught help from local police and, at
an officer’s suggestion, sent Conlan aradraxplaining that st did not want any
communication from him.

Conlan then began an escalating, yleag campaign of email, text-message,
social-media, telephonic, and face-to-faoatact with IMP, her family, work
colleagues, and church membekgany of the messages were hateful,
threatening, and graphically sexual. JkPBeatedly asked Conlan’s brothers to
intervene. That effort was unsuccessful, and Conlan accused JMP and JP of
violating his privacy, “not something [heowld] take lightly,” and if she did not
“straighten out this s--t iperson,” he would “be forced to return the favor.” He
told her that “things would get worsahd asked her to “send [him] a pretty
picture once a week, that would keeprfhunder control . . ..” He senta
package to her workplace containing dptedne that had lip marks on the screen.
He also sent her a single-line email tiagj her home address and repeatedly told
her to kill herself.

The messages did not stop after Detecktichael King told Conlan that his
communications were unwelcome and thatvould be arrested if he came to
Austin, Texas, where JMP and JP redidinstead, Conlan sent JMP a message
that read, “You know what? | can comeytmu. Can Austin’s finest brave that?”

Conlan also sent messages to JPpé&epsional musician. He commented, on a
blog post about IMP’s work, that he coalat “wait for chicken head hunting in
Texas” and that he was “[g]oing to lmeevery little bitch music shop every
weekend every night until Irfd the right chicken head.He sent JP a Facebook
message asking, “Are you scared, princéasd messages to JMP stating, “l was
thinking about beating the s--t out ofrpress” and, “Doesn’t princess want a
face-to-face confrontation?Conlan disparaged JMP in emails to the leadership
of her church and went to her parents’ house asking to see her.
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Shortly thereafter, Conlan drove fromddouri to JMP and JP’s house. As JP
was driving from their residence, haxsa white vehicle with Missouri plates
moving slowly and recognized Conlanthe driver. Conlan went around the
block and passed JP a second time. Rgahat that he wodlbe attacked, JP
called the police and went to a police 4ahen. Conlan wasreested at a nearby
motel pursuant to a warrrin his motel room, patie found cellphones that had
been used to call IMP’s workplace aimain directions to her house, and a
laptop that contained Intezhsearches for her namaA.loaded handgun and riot
stick were found in Conlan’s vehicle.

Id. at 384.

While his direct appeal was p&ing, petitioner filed his firsinotion to vacate, set aside,
or correct the sentencamder 28 U.S.C. 8§ 225% onlan I, ECF No. 220. He argued in that
motion that the complaint against him washtacally defective for aumber of reasondd. The
district court dismissed the ron without prejudice becausecibuld not be brought while the
appeal was pendindd., ECF Nos. 223, 227. Once the appeltaiart affirmed his conviction,
petitioner filed a “motion for relief from judgmeg” which the district court construed as a
motion under § 22551d., ECF Nos. 248-250. He subseqtefiled many motions to add
additional claims to his § 2255 motiotd., ECF Nos. 262, 264, 267, 272. The court granted
first request for amendmenitd., ECF Nos. 262, 263. As amended, the § 2255 motion raise(
these claims:

(1) That trial counsel was ineffective for fai§j to argue or litig&t a suppression issue;

(2) That trial counsel was ineffective foiilfag to raise a speedy trial issue; and

(3) That trial counsel was ineffective for failing to impeach a witness (the victim of

petitioner’s stalking) with an affidavit vith, according to petitioner, shows that the
victim stated she was in a dating relatiopshith petitioner, which contradicted her
trial testimony.
Id., ECF No. 262.
On December 7, 2015, U.S. Magistratelge Andrew Austin recommended that

petitioner’'s § 2255 motion and his subsequent motiorsld additional claimthereto be denied.

Id., ECF No. 273. The distripghidge adopted this recomndation on August 26, 2016 in an
order that also denied another attempt by petitioner to add more claims to his 822E&F

No. 273.

the
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ECF No. 306. In this motion, petitioner again clad that an affidavit showed that his victim
had contradicted her trial testimony about the reatdi their relationsip. The district court

denied the motion as frivolous:

Id., ECF No. 307. Petitioner appealed this decisamia, the Fifth Circuit dimissed the appeal &
frivolous, finding that petitionenad not shown that the evidermsuld not have been discovereg
earlier through due diligence and that petitioner’s “contention that the evidence would proc
acquittal is thoroughly refuted lilie entire body of tal evidence and is thus so devoid of
arguable merit as to be frivolousld., ECF No. 360.

As discussed below, these claims may ndbdeeight in this couinder 28 U.S.C. § 2241 but

must instead be brought in teentencing court under § 2255.

challenge the validity of hisonviction or sentence is by filing a motion under 8§ 2255 in the

sentencing courtlvy v. Pontesso, 328 F.3d 1057, 1059 (9th Cir. 2003jjpati v. Henman, 843

Petitioner then filed a motion for a newatrbased on newly discovered evidente,

The victim’s affidavit did not reflect ghwas in a dating lationship with the
defendant at the time she executed her affidavit or at the time the defendant
committed his crime. Rather, the referero “dating” on the affidavit merely
reflected how the defendant knew the wct This affidavit would have had
absolutely no effect on the jury’s verdict.

Analysis

a. Governing L aw

In this action, petitionebrings three claims:

(1) That the conduct alleged imant three of his indictmemoes not satisfy the statute,
which requires at least two acts, becausggentifies only one act for which J.P. wag
the victim;

(2) That the conduct alleged imant two of the indictment isot criminal due to newly
discovered evidence (the affidavisdussed in the previous section);

(3) That count one of the indictment is invatlde to new evidence showing that, desp
claiming substantial emotionalatiress at trial, new evidensbows that victim J.M.P

suffered no distress due to petitioner’s conduct.

With one narrow exception, the exclusixhicle by which a federal prisoner may
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F.2d 1160, 1162-63 (9th Cir. 1988). Section 22tilthe other hand, provides a vehicle for
challenging the manner, location, or condition & $entence’s execution, and generally may
be used to contest the valididfthe conviction or sentencélernandez v. Campbell, 204 F.3d
861, 865 (9th Cir. 2000). The narrow exceptiothie rule, known as the “savings clause,”
allows a federal prisoner to seek relief und@2281 to challenge his contign or sentence if he
shows that the remedy available under § 2255 igl&gaate or ineffective tiest thevalidity of
his detention.” 28 U.S.C. § 2255(é&)aimalo v. United States, 645 F.3d 1042, 1047 (9th Cir.
2011).

Section 2255 prohibits federal prisoners friding a second or successive § 2255 mot
unless a panel of the appropriate court of afgeas certified that the successive motion is bg
on either (1) newly discovered evidence thatilgd undermine the conviction so much that “ng
reasonable factfinder would have found the mowgaiity of the offense” or (2) a new rule of
constitutional law that the U.S. Supreme Courtrhage retroactive to casen collateral review
28 U.S.C. § 2255(h). Section 2241 may not be tsedcumvent this procedural bar; relief
under 8§ 2255 is not “inadequate or ineffective” simply because the motion is successive a
sentencing court will thefore not review it.Alaimalo, 645 F.3d at 1041yy, 328 F.3d at 1059.
Rather, to challenge a convimti or sentence under § 2241 e&d of § 2255, a petitioner must
show that he (1) raises a ctaof actual innocence and (2) hast had an unobstructed procedu
shot at presenting that clair\laimalo, 645 F.3d at 1047.

Petitioner here challenges luisnviction rather than the egution of his sentence, and
these claims are therefore appropriately brought under 28 U.S.C. § 2255 in the sentencing
rather than the instant § 2241 petition, geléhe case qualifies ftre savings clause.

b. Petitioner Does Not Qualify for the Savings Clause

The court must determine whether petitionerspnts a claim of actual innocence and |
not had an unobstructed procedwiabt at presenting the clainto establish actual innocence
a habeas case, a petitioner must show that, “in¢iall the evidence, it is more likely than no
that no reasonable jurorowld have convicted him.Alaimalo, 645 F.3d at 1047. “A petitioner

is actually innocent when he was convicted for conduct not prohibited by ldw.”
5
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Petitioner was convicted of three countviofiating 18 U.S.C. 8 2261A, which provides:

Whoever--

(1) travels in interstate or foreignromerce or is present within the special
maritime and territorial jurisdiction of ¢hUnited States, or enters or leaves
Indian country, with the intent to kjlinjure, harass, intimidate, or place under
surveillance with intent to kill, inje, harass, or intimidate another person,
and in the course of, or as a resoflf such travel or presence engages in
conduct that--

(A) places that person measonable fear of thesdth of, or serious bodily
injury to--

(i) that person;

(i) an immediate family membégas defined in section 115 [18 USCS
8 115]) of that person; or

(i) a spouse or intimate paer of that person; or

(B) causes, attempts to cause, @uld be reasonably expected to cause
substantial emotional distress to a perslescribed in clause (i), (i), or
(ii) of subparagraph (A); or

(2) with the intent to kill, injure harass, intimidatepor place under
surveillance with intent to kill, inje, harass, or intimidate another person,
uses the mail, any interactive comguservice or electronic communication
service or electronic communication system of interstate commerce, or any
other facility of interstate or forgh commerce to engage in a course of
conduct that--

(A) places that person in reasonaldarfof the death of or serious bodily
injury to a person described in clausg (i), or (iii) of paragraph (1)(A);
or

(B) causes, attempts to cause, auld be reasonably expected to cause
substantial emotional distress to a perslescribed in clause (i), (i), or
(i) of paragraph (1)(A),

shall be punished as provided in smet2261(b) of this title [18 USCS 8§
2261(b)].

Petitioner first claims he was convicted tmnduct that was not criminal under § 2261A

in regards to count three of his indictmdmtcause “[a]n offense under 2261A requires 2

or more acts. In count three, JP is thegatevictim, yet they show 1 single contact to JP

and list 8 other acts to JMP, a completelyedent person.” ECF &l 1. This claim of

legal innocence is so devoid of merit as tdrblous. The indictment alleged many

i
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examples of petitioner’'s conduct tomla]JMP that was “aimed at JPConlan 1, ECF No.
13 at 11-12.

Next, petitioner claims that, with reghto count two, he was convicted for
conduct that is not criminal “due to newlysdovered evidence.” ECF No. 1 at 7. Again,
this claim is so devoid of merit as to bevélous. The claim is premised on petitioner’s
repeatedly-raised and repeatedly-rejected aegittat an affidavit sworn to by victim
JMP at the time of petitioner’s arrest attedteat she was in a “dating” relationship with
petitioner at that timeld. This is not new evidence. tR®ner has already presented it,
many times, in the Texas federal courts.r Would the evidence, even if it were new,
negate the intent element 0R861A as petitioner contends.

Lastly, petitioner claims that his contiam on count one of the indictment is
invalid due to “new evidence” that shows that victim JMP did not suffer emotional
distress from his conduct, contrary to hailtrestimony. ECF No. &t 7. Petitioner does
not describe what this allegeew evidence consists of or when he obtained it. Petitioner
bears the burden of showing timat qualifies for the escape hatétedfield v. United
Sates, 315 F.2d 76, 83 (9th Cir. 1963), and hesmhe does not explain how his new
evidence shows that, in ligbf all the evidence, it is more likely than not that no
reasonable juror would have convicted l@mcount one, he has not discharged his
burden of making a viableaim of actual innocence. Petitioner may not use § 2241
simply because he claims to have some “new evidence” — § 2255 provides the procedure
by which a defendant may challenge his commitbased on newly-discovered evidence.

28 U.S.C. § 2255(h)(1).

Nor has petitioner met his burden to shoe siecond element necessary to qualify for
savings clause — he has not shown that haatithave an unobstructg@rocedural shot at
presenting the three claims contained in theamtgpetition. To determine whether a petitioner
had an unobstructed procedural shot, the Nintbuitievaluates (1) whie¢r the legal basis for
the claim did not arise until afténe petitioner exhausted his direct appeal and first § 2255 m

and (2) whether the law changedaimy way relevant to the ctaiafter the first 8§ 2255 motion.
7
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Harrison v. Ollison, 519 F.3d 952, 960 (9th Cir. 2008 his petition, petitioner writes that a
motion under 8 2255 is inadequate or ineffectiveltallenge his conviction because, “In the 5
Cir., actual innocence claims are barred whey ttould have been brought on appeal. 2255
not accessible under actual innocenceéCF No. 1 at 5. That is ntte law in the Fifth Circuit o
any other federal courtSee Bousley v. United Sates, 523 U.S. 614, 622 (1998)n United States
v. Sorrells, 145 F.3d 744, 749 (5th Cir. 1998), that caamtrectly stated federal law as follows:

“[W]here a defendant has procedurally defaultethan by failing to raisét on direct review, the

claim may be raised in a § 2255 motion only @& pietitioner can first deonstrate either (1)
cause and prejudice, or (2) thet is ‘actually innocent’ of the crime for which he was
convicted.® Thus, the Fifth Circuit>@ressly allows claims of acl innocence to proceed via
§ 2255 even if they were not raised on appe@aititioner has not shownahhe could not have
brought the instant claims inshoriginal § 2255 petition, and tledore has not met his burden @
showing that he did not have anobstructed procedural shofpaésenting the instant claims vis
a 8§ 2255 motion in the sentencing court.

Because petitioner has not shown that aomatinder § 2255 is inadequate or ineffectiv

to present his claims, this coulatks jurisdiction to consider ighpetition under 28 U.S.C. § 224

Those claims must be brought in the sentencmgt under the procedures provided by 28 U.§.

§ 2255.
V.  Order and Recommendation
Accordingly, it is hereby ORDERED thtte Clerk randomly assign a United States
District Judge to this case. Further, ihexeby RECOMMENDED that the case be dismissed

lack of jurisdiction and the pending motiofiSCF Nos. 7 and 9) be terminated.

th

-

14
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for

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days

! The court notes that § 2255 is not rendénadequate or ineéttive by the sentencing
court’s application of the common procedural bagareing claims that could have been, but w
not, raised on appea$orrel v. McGrew, Case No. CV 13-7609 JLS (RZ), 2015 U.S. Dist.
LEXIS 70658, at *10 (C.D. Cal. Mar. 5, 2015) (quotidgrell v. Bledsoe, 437 F. App’x 94, 96
n.4 (3d Cir. 2011)).
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after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Disttt Court’s order.Turner v.
Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir. 1991). In

his objections petitioner may addis whether a certificate of aggdability should issue in the

event he files an appeal of the judgment in this c&eRule 11, Rules Governing Section 225

Cases (the district court mussue or deny a certificate of agbability when it enters a final

order adverse to the applicant).

DATED: March 13, 2018, WW
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




