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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MATTHEW BRYAN MARTIN, No. 2:17-cv-1538 KIM GGH
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | SCOTT FRAUENHEIM,
15 Regpondent.
16
17
18 | Introduction and Summary
19 This case involves a figoner, with gang ties, who wasmwvicted of robbery and an after-
20 | the-fact-of-robbery battery as a lesser includéense of mayhem. Petitioner was also convigted
21 | of participating in the rlabery as a member of a gang. The sfigial twist to this case involves
22 | the fact that the Coudf Appeal found the evidee insufficient to sustain a charge of assault
23 | with great bodily injury, butipheld the battery/mayhem convim. The petition for writ of
24 | habeas corpus was filed oryd@4, 2017. ECF No. 1. Respondéited an Answer on October
25 | 30, 2017, ECF No. 13, and petitioner filed a Traverse on December 4, 2017. ECF No. 14.
26 Petitioner brings the following issues:
27 1. The evidence for the robbery conviction wasuificient in that itfailed to show that
28
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petitioner was at the scene of the robbery;
2. The evidence was otherwise insuffidiém support theabbery conviction;
3. Insufficient evidence for battery ademser included offense to mayhem.
If petitioner’s assertions were meritorious, his gang affiliation would become
inconsequential as there would be no crimettetittach the affiliation. Unfortunately for
petitioner, his predicatesaertions fail, and the pion should be denied.

Factual Background

The underlying facts in this case are l@gtlained by the Third District Court of

Appeal’s review of petitioner'appeal which rendered the lasasoned decision in this matter

published “as modified on denial of rehearig§/2016.” Exhibit A to Respondent’s Answer.

Opinion

*1 Defendant Matthew BryaMartin, along with other Norteno gang members,
participated in an attack on Osvaldorhi@ndez and Victor Arechiga. Defendant
stole beer that Arechiga hadjupurchased and put in thack of Hernandez’s car.
Then, another of the gang members slddtiernandez’s face. We conclude the
evidence was not sufficient to convictfeledant of assault by means of force
likely to produce great bodily jury (Pen. Code, § 245, subd. (a)¢lghd accept

the People’s concession that the setgamposed on defendant’s conviction for
active participation ira criminal street gang (86.22, subd. (a)) should be stayed.
We find no merit in the remaindef defendant’s contentions.

PROCEDURAL AND FACTUAL BACKGROUND

In the early morning hours of Septber 20, 2009, Osaldo Hernandez drove
acquaintance Victor Arechiga a gas station with anvenience store in order to

buy beer. Hernandez parked in front of the store, and Arechiga went inside to buy
beer. Arechiga came out of the store viitlo 30-packs of beer. Two girls were
walking behind Arechiga. Arechiga lookeddk and said something to the girls.

Arechiga put the beer on the backsafatiernandez’s car; a group of men

approached the car and asked Arechiga Wwaataid to the girls. Defendant took a
swing at Arechiga. Believing defendant was going to beat him up, Arechiga
backed up and “squared off.” The other nagtin defendant then rushed the car.

One of the men yelled, “Are you a scrap?” or, “You’re a scrap,” a disrespectful
term used by Nortenos for Surenos and defendant took the beer from the backseat
At the same time, the other men began hitting and kicking Hernandez as he sat in

1 [court footnote] Undeginated statutory referencaee to the Penal Code.
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the driver’s seat, trappdmbcause one of the men was blocking the door. Someone
else then entered the car from the frpassenger door, leaned over, and slashed
Hernandez across the right cheek fromdaisto this mouth — splitting open his

face. This left Hernandez with a “bitch mark” or “puta mark,” signifying
Hernandez is no good within the gang.” Sutdrks are left int&ionally to mark

the victim for life. Leaving such a madften benefits the Nortenos and boosts the
status of the gang membwho inflicted it.

In 2011, defendant and three other meneviged by jury for crimes committed
during the attack on Hernand&zlhe jury found defendant guilty of second
degree robbery (88 211, 212.5, subd. (aak by means of force likely to
produce great bodily injury (245, subd. (a)(Bgtive participation in a criminal
street gang (8 186.22, subd. (a)), and battansing serious bodily injury (8 243,
subd. (d)), a lesser included offense ® ¢harged offense of aggravated mayhem
(8 205).

*2 In a bifurcated proceeding, the trealurt found true the People's allegations
that defendant was previously convicted of a strike offense and served two prior
prison terms. The trial court sentenceteddant to an aggregate term of 19 years
four months in state prison, awardecthti,001 days of custody credit, and ordered
him to pay various fines and fees.

People v. Martin, 2016 WL 41568&t*1-2 (Cal. App. 2016)
AEDPA Standards

persons in state custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorisr
Effective Death Penalty Act of 1996 (“AEBP). The text of § 2254(d) provides:

The statutory limitations of the power of fedlecourts to issue habeas corpus relief for

An application for a writ of habeasrpus on behalf of a person in custody
pursuant to the judgment of a State couatlsiot be granted ith respect to any
claim that was adjudicated on the merits in State court proceedings unless the
adjudication of the claim {Iresulted in a decisiatmat was contrary to, or

involved an unreasonable application@é&arly established Federal law, as
determined by the Supreme Court of the United States;

2 [court footnote] The three other defendantsendse Rivas, Michael Santiago, and Arturo
Vega. The jury deadlocked on atlunts related to Rivas and thialtcourt declared a mistrial.
The jury found Santiago and Vega not guiltyadincounts. Rivas was later convicted of
aggravated mayhem, robbery, aggravated assadlparticipation in a criminal street gang alg
with various firearm and gang enhancemer@=e People v. Rivas (2015) 238 Cal.App.4th 1967
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Or
(2) resulted in a decision that was lzthea an unreasonable determination of the
facts in light of the evidence presed in the State court proceeding.

For purposes of applying 8 2254(d)(1), cleatyablished federal lawonsists of holdings
of the United States Supreme Court at thetohthe last reasonestiate court decision.

Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir.261i8p Greene v. Fisher, 565 U.S. 34

39 (2011); Stanley v. Cullen, 633 F.3d 852, 859 (9th Cir.26itihy Williams v. Taylor, 529

U.S. 362, 405-406 (2000). Circuit precedent maybeodtused to refine or sharpen a general
principle of Supreme Court juriggdence into a specific legal ruteat th[e] [Supreme] Court ha

not announced.”_Marshall v.odgers, 569 U.S. 58, 63-64 (20X&)jng Parker v. Matthews, 58

U.S. 37, 48 (2012). Nor may it be used to “determine whether a particular rule of law is sg
widely accepted among the Federal Circuits thabiild, if presented tth[e] [Supreme] Court,

be accepted as correct. Id. A staburt decision is “contrary to” clearly established federal |
if it applies a rule comadicting a holding of the Supreme Cobar reaches a result different fror

Supreme Court precedent on “mathyiandistinguishable” facts. Rre v. Vincent, 538 U.S. 634

640 (2003). Under the “unreasonabfmplication” clause of § 2254(d)(1), a federal habeas cc
may grant the writ if the state court identifteg correct governing legparinciple from the
Supreme Court’s decisions, but aasonably applies that princigtethe facts of the prisoner’s

case. Lockyer v. Andrade, 538 U.S. 63, 75 (2003); Williams, supra, 529 U.S. at 413; Chia

Cambra, 360 F.3d 997, 1002 (9th Cir.2004). In thiyare, a federal habeas court “may not iss
the writ simply because that court concludegsnndependent judgmentahthe relevant state-
court decision applied clearly ebtshed federal law erroneouddy incorrectly. Rather, that

application must also be unreasonable.” Williagupra, 529 U.S. at 412. See also Schriro v

Landrigan, 550 U.S. 465, 473 (2007); Lockyer, supB8 U.S. at 75 (it is “not enough that a

federal habeas court, ‘in its independent revidéwhe legal question,’ is left with a ‘firm
conviction’ that the state countas ‘erroneous.” “A state cotis determination that a claim

lacks merit precludes federal habeas relief ag ks ‘fairminded jurists could disagree’ on the
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correctness of the state csidecision.” _Harrington v. Richter, 562 U.S. 86, 101 (2Gjbting

Yarborough v. Alvarado, 541 U.852, 664 (2004). Accordingly, “[a]s a condition for obtainir

habeas corpus from a federal dparstate prisoner must shovatlthe state court’s ruling on the

claim being presented in federal court was soitagi justification that there was an error well

understood and comprehended in existingb@yond any possibility for fairminded

disagreement.”_Harrington, supra, 562 U.S. at 103.

The court looks to the lastasoned state court decisiontlas basis for the state court

judgment. _Stanley, supra, 633 F.3d at 859; Robinson v. Ignacio, 360 F.3d 1044, 1055 (9t

Cir.2004). If the last reasonedsd court decision adopts arsstantially incorporates the

reasoning from a previous state court decision, this court may considelelsations to ascertain

the reasoning of the last decision. Edigv. Lamarque, 475 F.3d 1121, 1126 (9th Cir.2087)

banc). “[Section] 2254(d) does notqgeire a state court to give reas before its decision can

deemed to have been ‘adjudicated on the mérikgarrington, supra, 562 U.S. at 100. Rather,

“[w]hen a federal claim has beeregented to a state court and the state court has denied re
may be presumed that the state court adjudidatdlaim on the merits in the absence of any
indication or state-law procedunalinciples to the contrary.”dl at 99. This presumption may
overcome by a showing “there is reason to tlsiokne other explanation for the state court’s
decision is more likely.” 1d. 89-100. Similarly, when a s&atourt decision on a petitioner’'s
claims rejects some claims but does not expreskiyess a federal claim, a “federal habeas ¢
must presume (subject to rebuttal) that the f@dgdaim was adjudicated on the merits.” Johns
v. Williams, 568 U.S. 289, 293 (2013). When itisar, however, that a state court has not
reached the merits ofpgetitioner’s claim, the deferential stiard set forth in 28 U.S.C. § 2254
does not apply and a federal habeas court reustw the claim de novo. Stanley, supra, 633

F.3d at 860; Reynoso v. Giurbino, 462 F1399, 1109 (9th Cir.2006); Nulph v. Cook, 333 F.J

1052, 1056 (9th Cir.2003).
The state court need not hasited to federal authority, @ven have indicated awarenes

of federal authority in arrivingt its decision._Early v. Packé&37 U.S. 3, 8 (2002). Where the

state court reaches a decision on the meritptavides no reasoning to support its conclusion
5
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federal habeas court independemdlyiews the record to determinvhether habeas corpus relig

is available under § 2254(dytanley, supra, 633 F.3d&6G0; Himes v. Thompson, 336 F.3d 84

853 (9th Cir.2003). “Independent review of tleeard is not de novo review of the constitutiot
issue, but rather, the lyrmethod by which we can determineether a silent state court decisi
is objectively unreasonable.” ldt 853. Where no reasoned demisis available, the habeas

petitioner still has the burdesf “showing there was ne@asonable basis for the state

court to deny relief.”_Harrington, supra, 562 Ua§98. A summary denial is presumed to be

denial on the merits of the f@ner’s claims._Stancle v. Clay, 692 F.3d 948, 957 & n. 3 (9th

2012). While the federal court cannot analyze \usat the state court did when it issued a
summary denial, the federal courtist review the state court record to determine whether th

was any “reasonable basis for the state coutetyy relief.” Harringdn, supra, 562 U.S. at 98.

This court “must determine what arguments eoties ... could have sumpped, the state court’s
decision; and then it must ask whether it isgide fairminded jurists add disagree that those
arguments or theories are inconsistent withapplication was unreasomalpequires considerin

the rule’s specificity. The more general thieeyghe more leeway courts have in reaching

outcomes in case-by-case determinations.” Id. atquofing Knowles v. Mirzayance, 556 U.S.

111, 122 (2009). Emphasizing the stringency ofgtasdard, which “stops short of imposing
complete bar of federal court relitigation of claims already rejected in state court proceedir
the Supreme Court has cautioned that “evstiang case for relief does not mean the state

court’s contrary conclusion waunreasonable.” Id. at 102ting Lockyer v. Andrade, 538 U.S.

63, 75 (2003).
The petitioner bears “the burden to demonstizdeé ‘there was no reasonable basis for

state court to deny relief.”_Walker v. Martel, 709 F.3d 925, 939 (9th Cir.2fi®i)ng

Harrington, 562 U.S. at 98. Circuit precedent mayhaotused to refine or sharpen a general
principle of Supreme Court jurigpdence into a specific legal ruleat th[e] [Supreme] Court ha

not announced.” Marshall v. Rodgers, supra, 562 &t 64. Nor may it be used to “determine

whether a particular rule or holdimga prior decision of [the Supre&hCourt” . . . is so widely

accepted among the Federal Circtiiat it would, if presented to th[e] [Supreme] Court, be
6
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accepted as correct. _Id. at 102. A state coursabecis “contrary to” clearly established feder
law if it applies a rule contradicting a holdingtbe Supreme Court oeaches a result different

from Supreme Court precedent on “materially stidiguishable” facts. Price v. Vincent, 538

U.S. 634, 640 (2003). Under the “unreasonabldiegmn” clause of 254(d)(1), a federal
habeas court may grant the writ if the state colentifies the correct gerning legal principle

from the Supreme Court’s decisions, but unreasoregiyyies that principle to the facts of the

prisoner’'s case. Lockyer v. Andrade, 538 &3.75 (2003); Williams, supra, 529 U.S. at 413;

Chia v. Cambra, 360 F.3d 997, 1002 (9th Cir.2004himregard, a federal habeas court “ma

not issue the writ simply because that courtabades in its independent judgment that the
relevant state-court decision ajggl clearly establisliefederal law erroneously or incorrectly.

Rather, that application must also be unreaseriailliams, supra, 529 U.S. at 412; see als(

Schriro v. Landrigan, 550 U.S. 465, 473 (2007); Lockgapra, 538 U.S. at 75 (it is “not enou

that a federal habeas courtjtsmiindependent review of the ldgpiestion, is left with a ‘firm
conviction’ that the state couttecision was ‘erroneous.” A state court’s determination that a
claim lacks merit precludes federal habeas rsleibng as ‘fairminded jurists could disagree’

the correctness of the statourt’s decision.”_Harrington, supra, 562 U.S. at duiting

Yarborough v. Alvarado, 541 U.852, 664 (2004). Accordingly, “[a]s a condition for obtainir

habeas corpus from a federal dparstate prisoner must shovatlithe state court’s ruling on the

claim being presented in federal court was soitagin justification that there was an error well

understood and comprehended in existingb@yond any possibility for fairminded

disagreement.”_Harrington, supra, 562 U.S. at 103.

With these principles in mind the cotutns to the merits of the petition.
Discussion

A. Sufficiency of theEvidence (Claims 1 and 2)

As set forth above, petitioner, claims tha evidence was insufficient to show that he
was at the scene of the robbé@faim 1), and that in any event, the evidence was insufficien
show that a robbery took place |d(n 2). As always, the focus of an AEDPA review is the |g

reasoned decision of the state courts. The dismudegins with the Couof Appeal analysis:
7
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Sufficiency of the Evidence

Defendant contends the evidence wasffigeant to convict him on any of the
charges. He claims that, as to all af ttharges, the evidence was insufficient to
establish that he was present at the soétige crimes. As to the robbery count,
he claims the evidence was insufficierdtthilernandez possessed the stolen beer.
He also claims the evidence was insufficient to convict him on the remaining
counts of assault, batteryjcaparticipation in a criminatreet gang. We conclude
that, with the exception of the assaliirge, the evidence was sufficient to
convict defendant of each of these charges.

. Legal Background

“‘In reviewing the sufficiency of evience under the due process clause of the
Fourteenth Amendment to the Unite@t®s Constitution, the question we ask is
“whether, after viewing the evidence irethight most favorable to the prosecution,
any rational trier of fact could haveund the essential elements of the crime
beyond a reasonable doubt.” * [Citatione apply an identical standard under
the California Constitution. ‘In determirg whether a reasonable trier of fact
could have found defendant guilty beyonaasonable doubt, the appellate court
“must view the evidence in a light mdaworable to respondent and presume |
support of the judgment the existenceeweéry fact the triecould reasonably
deduce from the evidence.” ‘ [Citation.]:People v. Young (2005) 34 Cal.%

1149, 1175, italics omitted.) In reviewing the sufficiency of the evidence, “a
reviewing court resolves itber credibility issues nor evidentiary conflicts.
[Citation.] Resolution of conflicts aridconsistencies in the testimony is the
exclusive province othe trier of fact. [Citation.]” * “People v. Manriquez (2005)
37 Cal.4'547,577.)

Analysis

. Presence at the Scene

Defendant contends the evidence preseatédal was insufficient to prove he

was present at the scenelod attack. To the contrary, the attack was recorded by
surveillance cameras. That video was admitted into evidence. After watching the
video, two detectives and a parole offigdentified defendant, whose left arm is
amputated below the elbow and whose nedkttooed, as present at the scene of
the attack. Such evidence is sufficienplace defendant at the scene of the attack.

Robbery

*3 Defendant argues the evidence wasffient to convict him of robbery
because the evidence was insufficiersliow Hernandez had possession of the
beer when it was stolen. We disagree.

8
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“Robbery is the felonious taking of persbpeoperty in the possession of another,
from his person or immediate presence, and against his will, accomplished by
means of force or fear.” (§ 211.) A pemspossesses property if he owns it or has
direct physical control over it.Pgople v. Scott (2009) 45 Cal.®? 743, 749.) Here,
the property at issue wasetbeer purchased by Arechiga. That beer was on the
backseat of Hernandez’s car and Hermandas still in the driver’'s seat when
defendant sole it. Hernandez could hdxigen off with thebeer, drunk the beer,

or thrown the beer out of the camalow. Because it was inside his car,
Hernandez also could excludeastgers from getting the beer.

The evidence shows Hernandez had dipbgsical control over the beer and was,
therefore, in possession of the beer wievas stolen. Just because Hernandez
chose not to stop defenddram taking the beer doemt, as defendant suggest,
belie the fact that Hernandez possegsbedeer. Indeed, defendant cites no
authority to support a rule that a victmust defend the property being stolen in
order to establish possession. Such awwleld be misguided in any event. There
also is no basis in the law or lodar defendant’s argument that because
Hernandez did not intend to drink theer that he did not possess the beer.

1. Federal Standard of Review

“A petitioner for a federal writ of habeasrpus faces a heavy burden when challengin]

the sufficiency of the evidence used to obtastate conviction on fetl due process grounds.

Juan H. v. Allen, 408 F.3d 1262, 1274 (9th Cir.200S)fficient evidence supports a conviction

if, viewing the evidence in thegiht most favorable to the prosgion, any rational trier of fact
could have found the essential elementthefcrime beyond a reasonable doubt. Jackson v.
Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 61d.Z 560 (1979).” “After AEDPA, we apply

the standards of Jackson with an additional layeleference.”_Juan H. v. Allen, supra, 408 F

at 1274._See also the AEDPA standards set &rtive. Moreover, petitioner's challenge to th
sufficiency of evidence based oredibility of the witnesses is nabgnizable in an insufficient

evidence claim._See McMillan v. Gomez,A3d 465, 469 (9th Cir.1994); see also Schlup v.

Delo, 513 U.S. 298, 330 (1995) (recagng that the credibility olvitnesses is generally beyon
the scope of sufficiency of the evidence reviewherefore, when a challenge is brought alleg
insufficient evidence, federal habeas corpus réiefvailable if it iSound that upon the record

evidence adduced at trial, viewirdthe light most favorable tilve prosecution, no rational trier
of fact could have found “the essential elemefitthe crime” proven beyond a reasonable dot

Jackson, supra, at 319.
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In Jackson the Supreme Coutti@rlated a two-step inquiry feonsidering a challenge

a conviction based on sufficiency of the ende. United States v. Nevils, 598 F.3d 1158, 11

(9th Cir. 2010) én banc). First, a reviewing court must coder the evidence presented at tria
the light most favorable to the prosecution. 3acdk supra, at 319. Whéiaced with a record of
historical facts that supports conflicting inferences” a reviewing court “must presume—eve
does not affirmatively appear in the record—thatttier of fact resolvedny such conflicts in

favor of the prosecution, and must defer to teablution.” _1d. at 326see also McDaniel [v.

Brown], 558 U.S. 120, 132 (2010%econd, after viewig the evidence in the light most
favorable to the prosecution, the reviewing ¢ooust determine whethéhis evidence, so
viewed, is adequate to allow “angtional trier of fact [to find] th essential elements of the crir
beyond a reasonable doubt.” Jackson, supra at*2t9his second stepye must reverse the
verdict if the evidence of innocence, or laclkesidence of guilt, is such that all rational fact
finders would have to conclude that the evideoicguilt fails to establish every element of the
crime beyond a reasonable doubt.” Nevils, aup®8 F.3d at 164-1165. And, where the trier
fact could draw conflicting inferences fronmetfacts presented, one favoring guilt and the oth

not, the reviewing court will assign the oneig¥hfavors conviction._McMillan v. Gomez, 19

F.3d 465, 469 (9th Cir. 1994). However, the meretfaat an inference can be assigned in fa
of the government’s case does not meanttieevidence on a disputed crime element is
sufficient—the inference, along with other evidenmust demonstrateatha reasonable jury
could find the element beyond a reasonable doubt;“[{& reasonable inference is one that is
supported by a chain of logic tiher than mere speculation dresssg in the guise of evidence.”

United States v. Katakis, 800 F.3d 1017, 1024 (9th Cir. 2015).

In reviewing the sufficiency of the evidensgpporting a conviction, weearch the recor
to determine “whether a reasonable factfindéer viewing the evidence in the light most
favorable to the government, could have found the defendants guilty beyond a reasonablé

of each essential elementtbe crime charged.” United States v. Douglass, 780 F.2d 1472,

(9th Cir.1986). The relevaimiquiry is not whether the ewetice excludes every hypothesis

except guilt, but whether the factfinder could weesbly arrive at its verdict. United States v.
10
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Fleishman, 684 F.2d 1329, 1340 (9th Cregrt. denied, 459 U.S. 1044 (1982); United States V|

Federico, 658 F.2d 1337, 1343 (9th Cir.1981)(ovedwn other grounds), United States v. Dq

Bright, 730 F.2d 1255, 1259 (9th Cir.198é) panc).

The factual summation of the trial given by eurt of Appeal, prasned correct, is set
forth in full above. It is thatactual analysis to which petitioneust show such a distortion of
reality in the evidence, tha@asonable jurists reviewing thecord could not come to the
conclusion about the sufficiency of the evidenae, that no reasonable juroould have arrived
at the verdict which the jury in this case did.

2. Sufficiency of Identification of Petitioner

Petitioner contends that since the three vistimere unable to identify him, despite beir
able to identify the other defdants and having claimed they believed they could identify all
the perpetrators, there is insufficient evideneg e was even at the scene. Petitioner is
undoubtedly upset as two of his co-eledants were eventually acquitted.

In fact, a review of the transcriptsf the trial testimony pesfmed by this court shows
that although not all witnessetentified petitioner, there we witnesses who did identify
petitioner as present at the criseene and at least one profegsdsave seen him punch one o

the victims. While the primary victim, Ozl Hernandez, was able to identify one of the

defendants in the courtroom during his testimonyse JRivas — he could not identify petitionef.

RT 115:5-10. The second victim, Victor Arechiga, could identify only one of the defendant
during his testimony — defendant Vega. RT 19322Z0-Mike Ha, a probation officer, identified
defendants Rivas and Vega onl301:15-16. Another paroldficer, Marcos Perez, however,
testified that he knew petitioner as his partner supervised petitioner as a probationer and t
witness shared duties with the partnRT 393:12-27, 395:27-396:74. fikr Perez identified
petitioner both from seeing him in thewtroom, RT 398:4-13, and from viewing the
surveillance video from the site tife attack. RT 405:15-19. Head&e first noticed Martin in

the video when he threw a punch. RT 4-5:15-19, and he saw his missing limb. RT 405:6-1

3 The Reporter’s Transcript was lodged by responhde“RT, Vol. I-1V, and the citations are to
the reporter’s pagination of those documents.
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that led him to the identification he madecwurt. 406:6-16, 412:40. Officer Cortez, who
responded to the scene of the @ttanterviewed witness Christy iHeandez, who told him one ¢
the attackers had a tattoo on his neck asdidcond witness, O’Conno#31:27-432:2. Officer
Omar Flores, who is assigned to the Woodlgadg unit, identified all of the defendants,
including petitioner, as membeas§the Nortenos street ganginally, Jennifer Hernandnez, an
uninvolved witness who was presatthe scene identified def@ants Rivas and Santiago fron
the witness stand as participants in the att&dk,566:28-567:1, she verified her initials on twq
photographs in photo line-ups she viewed afteriicident, one of whitwas petitioner and the
other of which was defendant Vega. EC#&. 862:4-20, 574:3-22. She also informed the
authorities that she saw a tattocaastar inside a circle on theak of one of the perpetrators.
ECF 591:13-27. Petitioner has swchattoo. _See 3:19-21, supra.

Keeping in mind the fact that “[t]he hadis corpus petitiond&ears the burden of
demonstrating the objectively unsemable nature of the statguct decision in light of the
controlling Supreme Court authiyrdiscussed above, the cobas reviewed the “record
evidence adduced at trial, vied/in the light most favorabte the prosecution,” and the
undersigned is unable to conclutiat no rational trier ofact of fact coud have found petitioner
present at the scenetbk robbery based on the evidence pibigethe jury in this case. See
Jackson, supra, 443 U.S. at 319. Although the identity evidence may not have been as st
against petitioner as it was against defendants S@ardiad Vega, “it is the pwince of the jury to
‘resolve conflicts in the testimony, to weigh thedence, and to draw reasonable inferences f

basic facts.” “Fulford v. Clay, 2008 WL 802342 *5 (E.D.Cal. 20@8xting Jackson, supra, 44

U.S. at 319. For this court to jettison the deldbted decision of the jury based on an indepen
determination of fact would rege a “factual error . . . so apfeat that ‘fairminded jurists’
examining the same record could not abide bystag court factual determination.” Miller v.
Figueroa, 2015 WL 8780633 *3 (E.D.Cal. 20tH)ng Rice v. Collins, 546 U.S. 333, 338 (200
In other words, the relevant inquiry is notether the evidence exclesl every hypothesis, but

whether the jury could reasonalalgrive at its verdict. Un#id States v. Federico, 658 F.2d 133

1343 (9" Cir. 1981),overruled on other grounds, United States v. De Bright 730 F.2d 1255, 17
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(9™ Cir. 1984).

3. Sufficiency of Proof a Robbery Occurred

In his traverse petitioner claims that sinice criminal charge of robbery brought again
him and the jury instruction on robbery both ndniernandez, the driver of the car from whic
the subject of the robbery — a case of beer —takemn, the fact of a robhecould not be proven
for the following reasons: (1) Hernandez wasehetransporting the lae on behalf of his
passenger, Arechiga; (2) Hernandez testifiedltbavas under age and could not purchase be

(3) Hernandez testified he hadt contributed money to thpurchase of the beer; and (4)

Hernandez testified that he had intention of drinking any of thbeer. ECF No. 14 at 11:12:8]

Rather Mr. Arechiga purchased theeb, intended to drink it withis friends, and remained at tf
scene during the attack. Id. at 12:2-8. Thusctiarge that petitioner “willfully and unlawfully
took personal property the possession of another person, to wit, O.H., i.e., Osvaldo Hernandez,
against the person’s will, accomplished by means ckfor fear,” was not proven in court. Id.
8:27-9:3.

The Court of Appeal in this case found:

“Robbery is the felonious taking of persbpeoperty in the possession of another,
from his person or immediate presence, and against his will, accomplished by
means of force or fear.” (§ 211.) A pernspossesses property if he owns it or has
direct physical control over itPeople v. Scott (2009) 45 Cal.4th 743, 749.) Here,
the property at issue wasetheer purchased by Arechiga. That beer was on the
backseat of Hernandez’s car and Hermandas still in the driver’'s seat when
defendant stole it. Hernandez could hdxigen off with thebeer, drunk the beer,

or thrown the beer out of the car winddBecause it was inside his car, Hernandez
also could exclude straags from getting the beer.

The evidence shows Hernandez had diphgsical control over the beer and was,
therefore, in possession of the beer whevas stolen. Just because Hernandez
chose not to stop defenddram taking the beer does neats defendant suggests,
belie the fact that Hernandez possesbkedoeer. Indeed, defendant cites no
authority to support a rule that a victmust defend the property being stolen in
order to establish possession. Such awaeld be misguided in any event. There
also is no basis in the law or lodar defendant’s argument that because
Hernandez did not intend to drink theer that he did not possess the beer.
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People v. Martin, at *3

Petitioner relies on Pefepv. Scott, 45 Cal3743-749-750 (2009), but ultimately that

case does not help petitioner. Eithe Court of Appeal cited Sitpand its interpretation of stat

law is binding. _Bradshaw WRichey, 546 U.S. 74, 76 (2005).

Secondly, in People v Scott, 45 C#I243. 749 (2009) the California Supreme Court f
that mere employees of a business establishwienm were present when money was stolen in
their presence were neictims of the robbery unless thégwned” the property or “exercised
direct physical control over it” for purposesasitablishing robbery. Thmurt also noted that
constructive possession of the prapef another was sufficient to establish the one from wh
it was taken as a robbery victim._1d. at 751teAfssessing several situations in which the
immediate victim was not the “owner” tife property, Scott indicated that

the Legislature has included as victims those persons who, because of their

relationship to the property or its ownerybdhe right to rest the taking, and has

excluded as victims those bystanders wheeh#o greater intesg in the property

than any other member of the geh@apulation. It would not further the

purposes of the robbery staub require that the robkyevictim have the same

level of custody or control over the propettiat is required to establish that the
perpetrator is guilty of possessing contraband.

Id. at 758.

Further, the Court acknowledg#tht “those who commit robbeseare likely to regard all

employees as potential sources of resistamztleeir use of threats and force against those
employees is not likely to turn on fine distilocts regarding a particail employee’s actual or
implied authority.” _Id. at 755. The Court thepheld the conviction ahe defendant who had

stolen from employees of the property owner.

1%

eld

If petitioner’s theory were correct, a husbanalvd be legally powerless to resist the theft

of his wife’s purse which she left in the agith him while she went on a quick errand.
Obviously, petitioner’s position iscorrect. The question in this case, then, is whether

Hernandez was in “constructive passien” of the beer that was theoperty stolen. Focusing g
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the facts, it is perfectly reasdrla to accept that Hernandez wagontrol of, and the possessol
of the vehicle that was attackehd that the purpose tife robbers was to gain control of that
beer which was in the car. The Third Dist@durt of Appeal had no Bagancy about the issue
although the term “constructive possession” watsmentioned in the opinion. Applying the
deferential approach required by Jackson, thistanay reverse the verdict only “if the eviden
of innocence, or lack of evidence of guilt failsestablish the essential elements of the crime
beyond a reasonable doubt.” Jackson, supra, 443 U.S. at 319. Applying the chain of logi
discussed here results in a “reaable inference” . . . [of Herndez’ possession of the beer] th
is supported by that chain of lagirather than mere speculatidressed up in the guise of

evidence.”_United States v. Katakis, 800 F.3d 1017, 102£{9 2015).

Finally, it cannot be ignoretthat the actual owner of the beer, Mr. Arechiga, had mov
outside the circle of violenand left it to Mr. Hernandez to fend off the robbers who were
insistent enough to get into thar to get the beer, and afterdsito beat Mr. Hernandez and
slash his face.

In sum, considering that, as the appellaurt found, the car that was attacked was
Hernandez’s car, that he was in possession andotafthe car in which the beer was resting
that it was he who was attacked to facilitaie tbmoval of the beer, this court cannot find that
any fair-minded jurist would regt as irrational a conclusion thdérnandez was in constructive
possession of the beer and thus was a victim of the robbery.

C. Insufficient Evidence to SupportdtBattery Charge (Claim 3)

Petitioner’s claim is not direetl at the assault likely to cause great bodily injury for w
the Court of Appeal found insuffient evidence. The claim is dited at petitioner’s conviction
on the after-the-fact-of-robbery slashing of Hewhez’' ear-to-throat as gang marker. This
battery conviction was presented to the jura dssser included offeneé mayhem. The Court
of Appeal found:

4. Battery Causing Serious Bodily Imp—As a Lesser Included Offense of

Aggravated Mayhem
The trial court instructed the jury thiatorder to find defendant guilty of
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aggravated mayhem or the lesser included offense of battery causing serious
bodily injury, the jury must first find def@lant guilty of either robbery or assault.
Then, determine whether a reasonablsq@ewould have known that the mayhem
or battery was the natural and probable egnence of the robbeny the assault.

Defendant contends because there wasfiitient evidence to convict him of

either robbery or assault, the evidence was necessarily insufficient to convict him
of battery. Because we conclude the ewice was sufficient to convict defendant

of robbery, this contention fails.

The sufficiency of the evidence for thebbery conviction has ldwise been found for
this habeas petition.

The Court of Appeal did not further expoundt discussion in that section on the
“natural and probable consequence” factor becawstermined that petitioner had participate

in the throat slashing as a suppaetelement of gang participatiortexfthe fact of robbery itseff

Second, we must accept the trial court's imgtion of the evidence because it is
supported by the evidence. The evidewas sufficient to soport the conclusion
that the slashing of Hernandez's faces weeant to disfigure him and leave the
mark as an advertisement for the Nodgang. It did not facilitate the robbery,
which had already been accomplishedj & was done with aeparate intent.

People v. Martin at *5.

Reasonable jurists would not dispute the figdof the Court of Appeal. Claim 3

should be denied.

Conclusion

In light of the foregoing ITS HEREBY RECOMMENDED that:

1. The petition be dismissed with prejudice;

2. That no Certificate of Appealability should issue;

3. That the Clerk of th€ourt should close the file

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuarthi provisions of 28 U.S.C. 8§ 636(h)(IWithin thirty (30) days

4 Petitioner does not contend here thatetveas insufficient evidence to support his gang
participation count.
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after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. I&kee also Eastern District of
California Local Rule 304(b). Such a documsgmbuld be captioned “Objections to Magistrate
Judge’s Findings and Recommendations.” Anypoese to the objections shall be filed with th
court and served on all partieghin ten (10) days after seré@of the objections. Id. Rule
304(d). Failure to file objections within tispecified time may waive ¢right to appeal the
District Court’s order._Turner v. Duncatf8 F.3d 449, 455 (9th Cir. 1998); Martinez v. YIst,

951 F.2d 1153, 1156-57 (9th Cir. 1991).

Dated: December 10, 2018

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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