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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ARMANDO HERRERA, No. 2:17-cv-01585 AC P
Plaintiff,
V. ORDER
GRAY, et. al.,
Defendants.

Plaintiff is a state prisoner proceedwwghout counsel in an action brought under 42
U.S.C. § 1983. In addition to filing a complaintQE No. 1), plaintiff has filed an application t
proceed in forma pauperis under@&.C. § 1915. ECF No. 2.

l. Application to Proceed In Forma Pauperis

The court has reviewed plaiffitt application and finds that makes the showing requirg
by 28 U.S.C. § 1915(a)(1) and (2). Accordingly deparate order, th@wrt directs the agency
having custody of plaintiff to diect and forward the appropriateéonthly payments for the filing
fee as set forth in 28 U.S.C. § 1915(b)(1) and (2).

. Screening Requirements

The court is required to screen complalmsught by prisoners sdekg relief against a

governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T

court must dismiss a complaint or portion thereof if the prisoner has raised claims that are
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“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immdwoen such relief. 28 U.S.C. 8 1915A(b)(1), (2).

A claim “is [legally] frivolous where it lacks aarguable basis either law or in fact.”

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). “[A] judge may dismiss [in formaygeris] claims which are based on indisputab

meritless legal theories or whose factual comnbdes are clearly baseless.” Jackson v. Arizona

885 F.2d 639, 640 (9th Cir. 1989) (citation and intecpadtations omitted), superseded by sta

on other grounds as stated in Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir._2000); Neitzk

U.S. at 327. The critical inquing whether a constitutional chaj however inartfully pleaded,
has an arguable legal and factual basis. Id.

“Federal Rule of Civil Procedure 8(a)(2ptares only ‘a short and plain statement of th
claim showing that the pleader is entitled to réliafprder to ‘give thedefendant fair notice of

what the . . . claim is and the grounds upon Wiiticests.” Bell Atl. Corp. v. Twombly, 550

U.S. 544, 555 (2007) (alteration in originaduting_Conley v. Gibson, 355 U.S. 41, 47 (1957

However, in order to survive dismissal for failure to state a claim, a complaint must contair
than “a formulaic recitzon of the elements of a causeaafion;” it must contain factual
allegations sufficient “to raise a right to relafove the speculative level.”_Id. (citations
omitted). “[T]he pleading must contain somethingreno. . than . . . a statement of facts that
merely creates a suspicion [of] a legally cognliealght of action.” _dl. (alteration in original)
(quoting 5 Charles Alan Wright & Arthur Riller, Federal Practice and Procedure § 1216 (3
ed. 2004)).

“[A] complaint must contain sufficient factual matter, accepted as true, to ‘state a cl

relief that is plausible on its face.” Agtudt v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell

Atl. Corp., 550 U.S. at 570). “A claim has fagéusibility when the @intiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.” 1d. (citing Bell Atl. Cpr, 550 U.S. at 556). In reviewing a complaint
under this standard, the court must accept aghruallegations of tncomplaint in question,

Hospital Bldg. Co. v. Rex Hosp. Trs., 425 U.887740 (1976), as well as construe the plead
2

fute

e, 49C

e

MOre

Aim to

ng




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

in the light most favorable to ¢hplaintiff and resolve all doubts the plaintiff's favor, Jenkins v,
McKeithen, 395 U.S. 411, 421 (1969).
[11.  Screening Order
Plaintiff’'s allegations aréo vague to proceed. He alleges that, on July 17, 2017,
defendants “establish[ed] the custom and padicforcing their way, causing harassment,
detriment of character/name defamed, emotiaral, mental anguish.” ECNo. 1 at 3. Itis
unclear from this allegation what actionged@lants took or how dy injured plaintiff: The
court will dismiss this complaint and give piaff leave to amend in order to clarify his
allegations.
V. Leaveto Amend
Plaintiff's complaint is disngsed with leave to amend. pliaintiff chooses to file an

amended complaint it should observe the following:

Plaintiff must demonstrate how each of ttzaned defendants, acting under color of state

law, has violated his federal constitutionaktatutory rights._See \WWev. Atkins, 487 U.S. 42,
48 (1988). The amended complaint must alldgecircumstances of defendants’ alleged
violations in specific termby describing how, when, and wieezach defendant violated
plaintiff's rights. Plaintiff is cautioned th#here can be no liability under 42 U.S.C. § 1983

unless there is some affirmative link or connacttetween a defendant’s actions and the clai

deprivation. _Johnson v. Duffy, 588 F.2d 740, 743 @ith 1978). Finally, vague and conclusory

allegations of official participation in civil rightgolations are not suffient. See Ivey v. Board
of Regents, 673 F.2d 266, 268 (9th Cir. 1982).

The amended complaint must also contain @ai@ajncluding the names of all defendar
Fed. R. Civ. P. 10(a).

Plaintiff may not change the nature of thist by alleging newynrelated claims. See

George v. Smith, 507 F.3d 605, 607 (7th Cir. 2007).

1 Additionally, given the very recedate of the alleged incidentgtte is a strong possibility thg
plaintiff has not exhausted hisrathistrative remedies prior tdihg this suit. Nevertheless,
plaintiffs are not required tplead exhaustion and, as sucke tourt will not dismiss the action
on this basis. See Jones vcBp549 U.S. 199, 214-216 (2007).
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Any amended complaint must be written or typedhat it so that it is complete in itself
without reference to any earlier filed complait.D. Cal. L.R. 220. This is because an amen
complaint supersedes any earlier filed compjand once an amended complaint is filed, the

earlier filed complaint no longer serves aopdtion in the case. See Forsyth v. Humana, 114

F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereafter asn-existent.”) (quoting Loux v. Rhay, 375 F.2d 55, 57 (9th Cir.
1967)).

Finally, the court notes that any amended dampshould be as concise as possible in
fulfilling the above requirements. Fed. R. Civ8Ra). Plaintiff shouldavoid the inclusion of
procedural or factual background whit&s no bearing on his legal claims.

V. Summary of the Order for Pro SeLitigant

You have been granted in forma pauperis stanaswill not have to pay the entire filing
fee immediately.

The court has found that your claims, as stasginot suitable to proceed. It is unclea

what your precise allegations are or how eadh®ihamed defendants personally violated yo

rights. You are being given a chance to submammended complaint which better explains yag
claims.
VI.  Conclusion

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's application to proceed infima pauperis (ECF No. 2) is granted.

2. Plaintiff shall pay the stataty filing fee of $350. All pgments shall be collectec
in accordance with the notice to theli@ania Department of Corrections and
Rehabilitation filed concurrently herewith.

3. The Clerk of Court shall update the docteteflect that plaintiff's name is
properly “Armando Herrera” raér than “Herrera Armando.”

4. Plaintiff's complaint is dismissed with leavo amend within 30 days of service
this order.
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5. Failure to comply with this order may result in dismissal of this action.

DATED: August 4, 2017

Mrz——— d[“’%—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




