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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MICHAEL HAMILTON, No. 2:17-cv-1765 KIM EFB
12 Plaintiff,
13 V. STATUS (PRETRIAL SCHEDULING)
14 | BEHR PROCESS CORPORATION, et al., ORDER
15 Defendants.
16
17
18 An initial scheduling conference wéaeld in this case on March 23, 2018.
19 | Michael McShane appeared for plaintiff; KathelLally appeared for defendants Behr Procesfs
20 | Corporation, Behr Paint Cporation and Masco CorporatioRpbert Alpert and Avalon
21 | Fitzgerald appeared for defendant The H@egot, Inc. and Home Depot U.S.A., Inc.
22 Having reviewed the parties’ Joiitatus Report filed on March 16, 2018, and
23 | discussed a schedule for the case with cowatdbe hearing, the court makes the following
24 | orders:
25| I SERVICEOF PROCESS
26 All named defendants have been semed no further service is permitted without
27 | leave of court, good cause having been shown.
28 || /I
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Il. ADDITIONAL PARTIES/AMENDMENTS/PLEADINGS

As contemplated at the scheduloanference, plaintiff filed an amended
complaint on April 9, 2018. No further joindef parties or amendments to pleadings is
permitted without leave of cougpod cause having been shoviee Fed. R. Civ. P. 16(b);
Johnson v. Mammoth Recreations, Inc., 975 F.2d 604 (9th Cir. 1992).

1. JURISDICTION/VENUE

Plaintiff assertghatjurisdiction is predicated upon 28 U.S.C. § 1332(d)(2). Bg
on its review of the original complaint, daftant believes the court may lack personal
jurisdiction, and resess its right to address tlg@estion through motion practice.

V. DISCOVERY

Initial disclosures as required by Fedd&tale of Civil Procedure 26(a) shall be
completedwithin thirty (30) days of the scheduling conference. In particular, within the thirty
day period set for initial discloses, defendant shall produce taipliff a copy of the settlement
agreement it represents has been reachedinglated actions filed in 2017 in the Central
District of California and the Nthern District of Illinois.

All discovery shall be completed Bgnuary 25, 2019. In this context,
“completed” means that all discovery shall hagerconducted so that all depositions have b
taken and any disputes relative to discovesgllstave been resolvdyy appropriate order if
necessary and, where discovery has been ordéedrder has been obeyed. All motions to
compel discovery must be noticed on the magssitalge’s calendar incaordance with the loca
rules of this court. While the assigned nsagite judge reviews proposed discovery phase
protective orders, requests to seal or redactlacided by Judge Mueller as discussed in mor
detail below. In addition, while the assigmadgistrate judge handlegscovery motions, the
magistrate judge cannot change #ithedule set in this ordercept that the magistrate judge
may modify a discovery cutoff tine extent such modificatiatoes not have the effect of
requiring a change to the balance of the schedule.
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V. DISCLOSURE OF EXPERT WITNESSES

All counsel are to designate in wriiand serve upon all other parties the nam
address, and area of expertise of each experthiaipropose to tender at trial not later than
March 1, 2019. The designation shall be accompanied bwritten report prepared and signed
by the witness. The report shall compligh Fed. R. Civ. P. 26(a)(2)(B). By arch 22, 2019,
any party who previously disclosed expert wigses may submit a supplemental list of expert
witnesses who will express an opinion on a sulgecered by an expert designated by an ady

party, if the party supplementirag expert witness designation has not previously retained a

expert to testify on thagubject. The supplemental designatshall be accompanied by a writte

report, which shall also complyith the conditions stated above.

Failure of a party to conypwith the disclosure scheduhbs set forth above in all
likelihood will preclude that party from calling thgpert witness at the timaf trial. An expert
witness not appearing on the designation will not be permitted to testify unless the party o
the witness demonstrates: (a) that the necefssithe witness could not have been reasonably
anticipated at the timile list was proffered; (b) that the court and opposing counsel were
promptly notified upon discovery of the witneasd (c) that the witness was promptly made
available for deposition.

For purposes of this scheduling order,“expert” is any pson who may be useg
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at trial to present evidence under Rules 702, Hai3785 of the Federal Rules of Evidence, which

include both “percipient experts” (persons whecéuse of their expertise, have rendered exp
opinions in the normal course of their work dute®bservations pertinent to the issues in the
case) and “retained experts” (pens specifically designated byarty to be a testifying expert
for the purposes of litigation). A party shaleidify whether a discloseskpert is percipient,
retained, or both. It will be assumed that gypdesignating a retainexkpert has acquired the
express permission of the witnesdtso listed. Parties desigmatipercipient experts must sta
in the designation who issponsible for arranging thdeposition of such persons.

All experts designated are to be fullgpared at the time afesignation to render

an informed opinion, and give the bases for theiriopirso that they will bable to give full and
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complete testimony at any deposition taken lgydpposing party. Expsrtill not be permitted
to testify at trial as to any information gateeror evaluated, or opinion formed, after depositiq
taken subsequent to designation. Adbert discovery shall be completed April 26, 2019.
V1. MOTION HEARING SCHEDULE

All dispositive motions, except motiof continuances, temporary restraining

orders or other emergency apptioas, shall be heard no later tHdray 31, 2019." The parties

may obtain available hearing dates by checkindge Mueller’'s page dhe court’s website.

All purely legal issues are to be resahby timely pretrial motions. Local Rule
230 governs the calendaring and procedures ofraivilons; the following provisions also appl

(@) The opposition and reply must bked by 4:00 p.m. on the day due; and

(b) When the last day for filing aypposition brief falls on a legal holiday, th
opposition brief shall be filed on the last dodiay immediately preceding the legal holiday.
Failure to comply with Local Rule 230(c), a®dified by this order, may be deemed consent
the motion and the court may dispose of the motion summBriglgesv. Lewis, 18 F.3d 651,
652-53 (9th Cir. 1994).

The court values the importanceti@ining young attorneysThe parties are
encouraged to consider assignorgl argument to a young attorney.a written request for oral

argument is filed before a hearing, stating anraétp of four or fewer years out of law school

will argue the oral argument, théme court will ordinarily holdhe hearing, although the court’s

schedule and calendar may require the hearibg teset. Otherwise, the court may find it
appropriate in some actions tabsnit a motion without oral argument.

The court places a page limit of twenty (20) pages on all moving papers, twe
(20) pages on oppositions, and ten (10) pageefiies. All requestr page limit increases
must be made in writing #&ast fourteen (14) days pritw the filing of the motion.

Prior to filing a motion in a case in wh the parties are represented by counsg

counsel shall engage in a préalg meet and confer to disathoroughly the substance of the

! Note that this date may not correspond to a law and motion calendar date.
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contemplated motion and any paiahresolution. Plaintiff's ounsel should carefully evaluate
the defendant’s contentions as to deficiencigbe complaint and in many instances the party
considering a motion should agree to any amentthahwould cure a cable defect. Counsel
should discuss the issues sufficiently so thatmotion of any kind is filed, including for
summary judgment, the briefingdsrected only to those substeve issues requiring resolution
by the court. Counsel shouldsodve minor procedural or otheon-substantive matters during
the meet and conferA notice of motion shall contain a certification by counsel filing the
motion that meet and confer efforts have been exhausted, with a brief summary of meet and
confer efforts.

The parties are cautioned that failure to raise a dispositive legal issue that cc

have been tendered to the court by proper pretrial motion prior to the dispositive motion cu

date may constitute waiver of such issue.

VIl.  SEALING

No document will be sealed, nor shall a redacted document be filed, without
prior approval of the court. If a document forighhsealing or redactiois sought relates to the
record on a motion to be decided by Judge Muele request to seat redact should be
directed to her and not the agstd Magistrate Judgall requests to seal or redact shall be
governed by Local Rules 141 (sealing) and 140 (redaction); proteatigesaovering the
discovery phase of litigation shall not govern fiieg of sealed or réacted documents on the
public docket. The court will only consider requests to seal or redact filed by the proponer
sealing or redaction. If a party plans to makeéing that includes material an opposing party
identified as confidential and potentially sultjezsealing, the filing party shall provide the
opposing party with sufficient notice in advancdilifig to allow for the seeking of an order of
sealing or redaction from the court.

VIIl. EFURTHER SCHEDULING

The court will set a Final Pretrial @f@rence date after the resolution of any
dispositive motions, or passage of the digp@smotion cutoff, with a trial date being

determined at the pretrial conference. Thei@ahould be prepared to confirm a trial date
5
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within 60 to 120 days from the date of the fipegtrial conference, and should be available foy
trial accordingly.

IX. SETTLEMENT CONFERENCE

No settlement conference is currergbheduled. A settlement conference may|be
set at the time of the Final PrafriConference or at aearlier time at the paes’ request. In the
event that an earlier court settlement confeeettate or referral tthe Voluntary Dispute

Resolution Program (VDRP) is requested, the padiall file said request jointly, in writing.

=

Because the case will be triedaqury, all parties should be prepdrto advise the court whethg

they will stipulate to the trigldge acting as settlement judgedavaive disqualification by virtu

(1]

thereof.
Counsehbreinstructedo have a principal with full sdégment authority present al

any Settlement Conference or to be fully authoripesettle the matter on any terms. Each jugge

has different requirements for the submission tifesaent conference statements; the appropfiate

instructions will be sent to you after the settlement judgessigned.

X. MODIFICATION OF STATUS (PRETRIAL SCHEDULING) ORDER

The parties are reminded that pursuaRute 16(b) of the Federal Rules of Civll
Procedure, the Status (Preti&dheduling) Order shall not beodtified except by leave of court
upon a showing of good cause. Agreement of thigegaby stipulation alone does not constitute
good cause. Except in extraordinary circumstanaesyailability of witnesses or counsel does
not constitute good cause.

As noted, the assigned magistrate judgautkorized to modify only the discovery
dates shown above to the extent any such fication does not impact the balance of the
schedule of the case.

Xl.  OBJECTIONS TO STATUS (PRETRIAL SCHEDULING) ORDER

This Status Order will become finalthout further order of the court unless
objections are filed whin fourteen (14ralendar days of service of this Order.

IT 1S SO ORDERED.

DATED: April 10, 2018. M
' ATES DISTRICT JUDGE




