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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | INTERSTATE FIRE & CASUALTY No. 2:17-cv-01795-KIM-AC

INSURANCE COMPANY,
12 ORDER
Plaintiff,
13
V.
14
FIRST SPECIALTY INSURANCE
15| COMPANY et al.,
16 Defendants.
17
18 In this insurance coverage dispute, miéfi Interstate Fire & Casualty Insurance
19 | Company (“Interstate”) and defemddrirst Specialty Insurance Company (“First Specialty”) both
20 | move for summary judgment dnterstate’s claims with spect to six of the underlying
21 | construction defect cases at issue. Fofdhegoing reasons, th@ert GRANTS Interstate’s
22 | motion in part and DENIES it in part, and alSRANTS First Specialty’s motion in part and
23 | DENIES itin part.
24 | |. BACKGROUND
25 This case arises out of 15 underlyirgstruction defect actions in Nevada and
26 | California. SeeFirst Am. Compl. (“FAC”), ECF No. 19~ Due to the number of underlying
27 | cases and issues, the court bifurcated discamtytwo phases. ECF No. 28 at 2. Phase |,
28 | relevant here, is limited to six underlying easnvolving subcontractsiinsured by commercial
1
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general liability (CGL) policiesssued by both plaintiff Interda Fire & Casualty Insurance
Company (“Interstate”) and First Specialty Insurance Company (“First Specialty” or “ES”).

The six cases are:

(1) Allred v. Ranchwood Homes Corperced County Superior
Court, Case No. CVM 019667AfIred”);

(2) Alstatt v. Centex HomeDistrict Court of Clark County,
Nevada, Case No. A-13-683173-DA(statt);

(3) Baker v. Mello,Merced County Superio€Court, California,
Case No. CVM014943 Baker);

(4) Ceccarelli Living Trust v. Centex Home&sstrict Court of Clark
County, Nevada, Case No. A-15-722350-Oé&tcarellr);

(5) Paradise Court HOA v. DR Horton, InDistrict Court of Clark
County, Nevada, Case No. A-09-59036®%dfadise Coury;
and

(6) Wigwam Ranch East Twilight HOA v. DR Hortbistrict Court
of Clark County, NevadaCase No. A-14-710333-D\Wigwam
RancH).
See generallinterstate Mot. for Summ. {‘Interstate MSJ”), ECF bl 40. It is undisputed that
the relevant provisions of thiesured’s First Specialty CGL poy in the six underlying actions

are the same. Specifically, all of the First Sakég CGL policies at issue included the followin

provisions:

1l.a. We will pay those sumsdtithe insured becomes legally
obligated to pay as damage=chuse of “bodily injury” or
“property damage” to which this insurance applies. We will
have the right and duty to f@&d the insured against any
“suit” seeking those damages.

1.b. This insurance applies to . . . “property damage” only if:
....[tlhe ... “property damafjoccurs during the policy period[.]

First Specialty Statement ofndisputed Material Facts (“FSUMF2, ECF No. 43-2. Each Firs|

Specialty policy includes the following deitions of “property damage” and “occurrence”:

i
i
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17. “Property damage” means:

a. Physical injury to tangible gperty, including alfesulting loss of
use of that property. All such loséuse shall be deemed to occur at
the time of the physical injury that caused it; or

b. Loss of use of tangible propertyaths not physially injured. All
such loss of use shall be deemedccur at the time of the
“occurrence” that caused it.

Interstate Fire Statement of Undispubddterial Facts (“IUMF”) 46, ECF No. 40-2.

13. “Occurrence” means an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions.

Id. “Physical injury to tangibl@roperty,” a standard definatin in the insurance industry, is
generally interpreted tcover damage caused “when the nesis defective materials or work
cause injury to property oth#dran the insured’s own work or products,” and not the cost
associated with the defective or inferior work itsétf& H Constr. v. ITT Hartford Ins. Cp.
118 Cal. App. 4th 364, 371-73 (2004) (citinger alia, Aetna Cas. & Sur. Co. v. Mclbs, Inc.
684 F. Supp. 246, 248 (D. Nev. 1988if,d sub nom. Aetna Cas. & Sur. Co. v. Arc Materials
878 F.2d 385 (9th Cir. 1989)).

The First Specialty policies at issue in Beradise CourandWigwam Ranch
cases included the followingiBr Completed Work Exclusn and Condominium Exclusions:

[Prior Completed Work Exclusion:]

This insurance does not apply to

... “Bodily injury,” “property damge,” or “personal and advertising
injury” arising out of your work that,

a. is completed prior to the datbown in the schedule of this
endorsement; or

b. is abandoned by the insured ptio the date reflected in the
schedule of this endorsement.
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[Condominium Exclusion:]

This policy does not apply to “progg damage”, “bodily injury”, or
“personal and advertising injury” amig out of, or related in any way
to “your work” or “your product’within the “products-completed
operation hazard” when “your work” ¢your product” are part of or
incorporated into the following:

a. a condominium or calominium project; or
b. a townhouse or townhouse project.

This endorsement does not apply if “your work” occurs or “your
project” is supplied or incorpated after such condominium or
townhouse was certified for occupsy, except if “your work” or
“your product” is performed or stalled after thecertificate of
occupancy is effective in order to repair or replace “your work” or
“your product” that was completedr incorporated prior to the
effective date of the ceficate of occupancy.

IUMF 47.

Though the parties pointed to other provisions of the First Specialty policies
hearing, the court only addresses those that were raises patties’ briefing.

As to each of the six underlying actg Interstate Firenoves for summary
judgment on its declaratory reliefaims that (1) First Specialty @d a duty to defend the insur
and/of (2) First Specialty owed the insured a duty to indemnify the insured. Interstate furtl
claims First Specialty is liablfor equitable contribution fahe amount Interstate paid for
defense costs and indemnificet upon settlement in each of the underlying caSe=interstate
MSJ at 2. First Specialty opposes, FS Opp’n, EGF4%, and Interstate filed a reply, Interstat
Reply, ECF No. 51. First Specialty also mof@ssummary judgment oimterstate’s duty to
defend and duty to indemnify dechtory relief claims in theix underlying actions. First

i

! To the extent any party raisedntract provisions a®levant for the fist time at hearing
the parties did not fully devah these arguments and the calmés not analyze them here.

2 As toAllred andCeccarellj Interstate only claims &t Specialty had a duty to
indemnify, and as tBaker, Interstate only claims FirSpecialty had a duty to defen8ee
generallylnterstate MSJ.
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Specialty Mot. for Summ. J. (“FS MSJ”), ECFOMN43. Interstate Firepposes, Interstate Opp’'n
ECF No. 47, and First Specialtyefd a reply, FS Reply, ECF No. 50.

The court heard oral argument on botbtions on July 17, 2019, and resolves
them here.

Il. INTERSTATE'S REQUEST FOR JUDICIAL NOTICE

In conjunction with itgnotion for summary judgment, Interstate also filed a
request for judicial notice dhe following documents filed ithe underlying cases: the compla
filed in Allred, Req. for Judicial Not., ECF No. 42xEL; the amended complaint and amende
third-party complaint filed irAlstatt id., Exs. 2—3; the first anmeled complaint and cross-
complaint filed inBaker, id., Exs. 4-5; the complaint and CentHomes’ answer to the first
amended complaint and third-party complaint, file€eccarelli id., Exs. 6—7; the complaint
and third-party complaint filed iRaradise Courtid., Ex. 8-9; and the complaint and D.R.
Horton’s answer to the complaintcathird-party complaint filed ifwWigwam Ranchd. Exs. 10—
11. First Specialty does not oppose this requeath document covered byterstate’s request
is a court document and a matbépublic record subject to rdg determination of its accuracy.
See Reyn’s Pasta Bella, LLC v. Visa USA, 2 F.3d 741, 746 n.6 (9th Cir. 2006).
Accordingly, the request for juclal notice is GRANTED, with thémitation that the judicially
noticed fact in each instance is the existencedufcament, not the truth of the matters assert¢
the documentsSee Rowland v. Paris Las Vegh®. 3:13—-CV-02630, 2014 WL 769393, at *3
(S.D. Cal. Feb. 25, 2014).

1. LEGAL STANDARD

A court will grant summaryydgment “if . . . there is no genuine dispute as to g
material fact and the movant is emdlto judgment as a matter of lawséd. R. Civ. P. 56(a).
The “threshold inquiry” is whether “there areyagenuine factual issudlsat properly can be
resolved only by a finder of fact because thegy reasonably be resolvadfavor of either
party.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986).

As a general matter, the moving pargabs the initial burden of showing the

district court “that there ian absence of evidence tgpport the nonmoving party’s case.”
5
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Celotex Corp. v. Catretd 77 U.S. 317, 325 (1986). The burden then shifts to the nonmovin
party, which “must establish that there igemuine issue of matal fact . . . ."Matsushita Elec.
Indus. Co. v. Zenith Radio Corpk75 U.S. 574, 585 (1986). tarrying their burdens, both
parties must “cit[e] to particular parts of matesial the record . . . ; @how[] that the materials
cited do not establish the absencgresence of a geine dispute, or &t an adverse party
cannot produce admissible evidence to supiperfact.” Fed. R. Civ. P. 56(c)(Xee also
Matsushita 475 U.S. at 586 (“[The nonmag party] must do more thaaimply show that there

is some metaphysical doubt aghie material facts.”). Moreovéithe requirement is that there

be nogenuineissue ofmaterialfact . . . . Only disputes ov&acts that might affect the outcome

of the suit under the governing law will properly preclude the entry of summary judgment.”
Anderson477 U.S. at 247-48 (emphasis in original).

In deciding a motion for summary judgmetite court draws all inferences and
views all evidence in the light mofstvorable to the nonmoving partiatsushita475 U.S. at

587-88;Whitman v. Mineta541 F.3d 929, 931 (9th Cir. 2008)/Vhere the record taken as a

whole could not lead a rational trief fact to find for the nomoving party, there is no ‘genuing¢

issue for trial.” Matsushita475 U.S. at 587 (quotirgrst Nat’| Bank of Arizona v. Cities Serv|

Co, 391 U.S. 253, 289 (1968)). Where a genuine desexitsts, the court drannferences in the
plaintiff's favor. Tolan v. Cotton572 U.S. 650, 660 (2014).

The Supreme Court has taken care to tledistrict courts should act “with

caution in granting summary judgnigrand have authority to “dgy summary judgmd in a case

where there is reason to believe that the betterse would be to preed to a full trial.”
Anderson477 U.S. at 255. A trial may be necessafrytie judge has doubt &s the wisdom of
terminating the case before trialGen. Signal Corp. v. MCI Telecomm. Cof6 F.3d 1500,
1507 (9th Cir. 1995) (quotinglack v. J.I. Case Cp22 F.3d 568, 572 (5th Cir. 1994)). This m
be the case “even in the absence of a factual dispRteeumatology Diagnostics Lab., Inc v.
Aetna, Inc. No. 12-05847, 2015 WL 3826713, at *4 (NQ@al. June 19, 2015) (quotimjack 22
F.3d at 572)accord Lind v. United Parcel Serv., In254 F.3d 1281, 1285 (11th Cir. 2001).
i
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IV.  ANALYSIS

A. DeclaratoryRelief Claims

Interstate claims First Specialty hiadth a duty to defend and/or a duty to
indemnify their mutual insureds the underlying cases. Becaubese are two separate duties
with different legal requirementsge Century Sur. Co. v. Andrei84 Nev. 819, 823 (2018), th
court addresses the claims regarding First Spe@altity to defend first, followed by the claim
regarding its duty to indemnify.

1. Dutyto Defend

a. Applicable Law

11%

[72)

As to the duty to defend claims, the paragsee, as confirmed at hearing, that the

court should apply the sulasitive law of the state in which eashthe underlying cases occurred.

See Vacation Village, Ing. Clark County, Ney497 F.3d 902, 913 (9th Cir. 2007) (citiRgnna

v. Plumer 380 U.S. 460, 465 (1965)). Accordingly, theiconeed not engage in a choice of law

determination as to the Nevada cadeste DirecTV Early Cancellation Litig.738 F. Supp. 2d
1062, 1080 (C.D. Cal. 2010) (“Because the partieseathat the home state’s laws should be
applied to those Plaintiffs whddd in states other than Califoa, the Court need not make a
choice of law determination asttwose plaintiffs.”). To the exté there is any difference in the
states’ laws regarding the dutydefend, the court will apply Nrada law to the three duty-to-
defend claims arising out of Nevada cagdstatt Paradise CourtandWigwan), and California
law to the one claim arising out of a California ce3akel).

Under both California and Nevada l&ig]n insurer must defend its insured
against claims that creatgatentialfor indemnity under the policy.Scottsdale Ins. Co. v. MV
Transportation 36 Cal. 4th 643, 654 (2005) (citatiooitted) (emphasis in originalee also
United Nat'l Ins. Co. v. Frontier Ins. Cal20 Nev. 678, 687 (2004) (“[A]n insurer . . . bears &
duty to defend its insured whenevieascertains facts which give risethe potential of liability
under the policy.” (quotingray v. Zurich Insurance Comparys Cal. 2d 263 (1966))). In bot
jurisdictions, the determination of whether the neswwes a duty to defend is initially made “I

comparing the allegations of the complaint with the terms of the polMgpritrose Chem. Corp.
7
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v. Superior Court6 Cal. 4th 287, 295 (1993) (citation omitteshe also United Nat'l Ins. Co.
120 Nev. at 687 (same).

In California, extrinsic evidence may alse considered to determine whether
there is a potential for lmlity under the policy, and drefore a duty to defendsee MV
Transportation 36 Cal. 4th at 655. In a relatively recent c&sntury Surety Co. v. Andrew
134 Nev. 819 (2018), Nevada’'s Supreme Court todiferent approach from California, and
held “as a general rule, facts adesof the complaint cannot justibin insurer’s reisal to defend
its insured.” 1d. 822 n.4 (citing Restatement of Liability surance § 13 cmt. ¢ (Am. Law Inst.,
Proposed Final Draft No. 2, 2018) (“@lgeneral rule is that insurargy not use facts outside t
complaint as the basis foefusing to defend . . . 3) Thus, California allows consideration of
extrinsic evidence in determining duty tdeled, whereas Nevada generally does not.

b. Nevada Cases

i Nevada's Four Corners Rule

Interstate argues that the court shaudtl consider First Specialty’s evidence
regarding its duty to defend in the underlying Nevada cases, b&cantey Surety Co. v.
Andrewannounced a clear rule limiting the analysith® “four corners” of the complaint and t
1
1

3 The current edition of the Restaterherpdated in 2019, adopts this language:

The general rule is that insusemay not use facts outside the
complaint as the Isss for refusing to defend, thithe result that even

an insurer with a strong factualdis for contesting coverage must
defend under a reservation of righand then file a declaratory-
judgment action to teninate the duty to defend. Only in a
declaratory-judgment action filed viéa the insurer is defending, or

in a coverage action that takes plafter the insurer has fulfilled the
duty to defend, may the insurer use facts outside the complaint as the
basis for avoiding coverage.

Restatement of the Law of Lialtyl Insurance 8§ 13 cmt. ¢ (2019The updated Restatement al
acknowledges “it is anticipatedahcourts will consider addinal exceptions through a commg
law process of reasoning by analogyd. cmt. a.

50
n-
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policy at issué. Interstate Mot. at 23ee also United Nat'l Ins. Co. v. Frontier Ins. Co.

120 Nev. 678, 681 (Nev. 2004) (“We also conclude thatiity to defend arises when there is
potential for coverage based o thllegations in a complaint."Dut see Maryland Cas. Co. v.
Am. Safety Indem. GdNo. 2:10-CV-02001-MMD, 2013 WL 1007707, at *5 (D. Nev. Mar. 12
2013) (without citing to any Nevada precedentnop that “[ujnder the Nevada standard for
duty to defend, Defendant would needset forth specific factsteer indicating that coverage
was impossible, or tending totablish that the property damage occurred outside the policy
period.”).

First, First Specialty urges the court to read Démtury Suretg holding some
common exceptions, such as allowing consideratfdacts outside the complaint “when they (
solely to an issue of coverageattiloes not overlap with the mera§ or relate to the truth or
falsity of any factual allegations in, the action agathe insured.” FS MSJ at 9. First Specia
points to several other jurisdiotis who have adopted the “fousroers” rule that have also
adopted such an exceptiotu. (citing Pompa v. Am. Family Mutual Ins. Cs20 F.3d 1139, 114
(10th Cir. 2008) (applying Colorado lawulio & Sons Co. v. Trgelers Cas. & Sur. Co.

591 F. Supp. 2d 651, 658—-659 (S.D.N.Y. 2008) (applyexas law)Blake v. Nationwide Ins.
Co0.904 A.2d 1071, 1076 (Vt. 2006} tationwide Mut. Fire Ins. Co. v. Ke&8 So.2d 1101,
1102-03 (Fla. App. 1995)).

However, rather than presume thevil@a Supreme Court would create an
exception were it given an opportunithis court is inclined to fow its sister courts in taking
the Nevada Court’s holding at face valigee OneBeacon Ins. Co. v. Probuilders Specialty |
Co. No. 3:09-CV-36-ECR-RAM, 2009 WL 2407705,*8t(D. Nev. Aug. 3, 2009) (“Nevada hd

adopted the ‘complaint rule,” puraat to which an insurer thatedes to avoid its duty to defend

4 To be clear, the court i@entury Suretylso clarified that “facts outside the complaint
may be used in an actiondught by the insurer seekingterminateits duty to defend its insure
in an action whereby the insurer is defang under a resertian of rights.” Century Sur. Cg.

134 Nev. at 822 n.4 (emphasis added) (citing Restateat Liability Insurace § 13 cmt. ¢ (Am,

Law Inst., Proposed Final Draft No. 2, 2018) (“Omlya declaratory-judgnm action filed while
the insurer is defending, or incaverage action that takes placeeathe insurer fulfilled the duty
to defend, may the insurer use faotitside the complaint as theslsafor avoiding coverage.”)).

9
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its insured may only do so bymoparison of the complaint the underlying litigation to the
terms of the policy.” (citingJnited Nat'l Ins. Cg.120 Nev. at 686)Beazley Ins. Co. v. Am.
Econ. Ins. Cq.No. 2:12-CV-01720-JCM, 2013 WL 2245901, at *4 (D. Nev. May 21, 2013);
Liberty Ins. Underwriters Inc. v. Scudjé&3 F. Supp. 3d 1308, 1315 (D. Nev. 20E&e also
Kona Enters., Inc. v. Estate of Bish@29 F.3d 877, 884 n.7 (9th Cir. 2000) (directing, in
absence of precedent from the state Supreme Court, the court “must make a reasonable

determination of the result the highest state towould reach if it were deciding the case”).

Accordingly, the court limits its e@mination to the four corners of the relevant complaint and the

CGL policy in the underlying casés determine whether First Spalty owed the insured a dut)
to defend.

Second, First Specialty argues @entury Suretylecision should not be applied

retroactively. FS Reply at 14. “Although nonstitutionally mandated, retroactive application

of judicial decisions ishe rule and not the exdsm” in civil cases.Coopers & Lybrand v. Sun-
Diamond Growers of CA12 F.2d 1135, 1138 (9th Cir. 1990) (internal quotation marks omi
(quotingUnited States v. Gonzalez—Sando8@4 F.2d 1043, 1052 (9th Cir. 1990)). First
Specialty has not shown why tbeurt should make an exceptionthis rule here, arguing only
that “it would be inequitalel to retroactively apply thigiling,” FS Reply at 14See Coopers &
Lybrand 912 F.2d at 1138 (listing factais consider). Moreover, &ast one federal district
court recognized Nevada as having adopted a-dowmers” or “complainttule as early as 2004
many years before Interstate @iléhis case and before manytlbé underlying cases were filed.
See OneBeacon Ins. C2009 WL 2407705, at *8 (D. Nev. Aug. 3, 2009) (citlogited Nat'l
Ins. Co, 120 Nev. at 686). Accordingly, the court appliee four corners heito the underlying
Nevada cases.
i. Alstatt

In Alstatt Carl and Terry Alstatt and otheomeowners in Clark County, Nevad
sued Centex Homes, alleging property danratsed to construain defects caused by
contractors hired bentex HomesAlstatt Compl., ECF No. 42-2; IUMF 7. Centex Homes

filed a cross-complaint for indemnity from thentractors, including berstate’s and First
10
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Specialty’s mutual insured, MS Concrete.n@x Cross Compl., ECF No. 42-3; IUMF 8.
Neither dates of work performed ndates of incidents of damagee alleged in the complaint or
cross-complaint Alstatt Compl., ECF NO. 42-2; Centex @s Compl., ECF No. 42-3; IUMF 9
(disputed). First Specialty declined to defenaghdemnify MS Concrete in connection with the
Alstattcase based on its conclusioer#nwas no potential for thergperty damage” alleged in
the complaint to have occurred during Figiecialty’s policy period, April 15, 2004 through

April 15, 2005, and the Prior Coreped Work Exclusion Applied. Nelson Decl., Ex. L (First
Specialty Declination Letter), ECF No. 41-1@;Ex. M (First Specialty Policy), ECF No. 41-13;

IUMF 10; FSUMF 64. In so concluding, First Spati relied on a homeowners’ matrix showing
the close of escrow dates the homes in question occurnexdighly three months after the
policy’s expiration. Nelson Decl., Ex. L; IUMF No. 11 (disputed).

For the court to grant summary judgmentinterstate’s duty to defend claim in
Alstatt, Interstate has the burden to show thegtF$pecialty’s policxould have potentially
covered MS Concrete’s liability iAlstatt. See Safeco Ins. Co. v. Sup. Ct. (Century Sug. Co.
140 Cal. App. 4th 874, 879 (2006) (“[I]n an action éguitable contribution by a settling insurer
against a nonparticipating insurer, the settlirsgirer has met its burden of proof when it makes a
prima facie showing of coverage under the rashpipating insurer’s gecy—the same showing
of potential coverage necessarytrigger the nonparticipating insute duty to defend . . . .").
MS Concrete’s two CGL policies issued bystiSpecialty coveredamages from “property

damage” caused by an “occurrence” during the policy peismiNelson Decl., Ex. M at 16. A

U)

noted above, “Property dege” is defined as:
a. Physical injury to tangible gperty, including alfesulting loss of
use of that property. All such lossude shall be deemed to occur at
the time of the physical injury that caused it; or
b. Loss of use of tangible propertyaths not physally injured. All

such loss of use shall be deemedccur at the time of the
“occurrence” that caused it.

i
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IUMF 46. An “occurrence” is “an accidentcinding continuous or repeated exposure to
substantially the same geaEharmful conditions.”ld. Also as noted above, the policies also

contained the following PridCompleted Work Exclusion:

This insurance does not apply to

... “Bodily injury,” “property damge,” or “personal and advertising
injury” airing out of your work that,

a. is completed prior to the datbown in the schedule of this
endorsement; or

b. is abandoned by the insured ptio the date reflected in the

schedule of this endorsement.

IUMF 47. The first of MS Concrete’s poligeovered the time period April 15, 2004 to
April 15, 2005, and the second coverediAp5, 2008 to April 15, 2009. FSUMF 47-48.

The third-party complaint filed againgiS Concrete and others alleges, “While
working at the site, Third-Parefendants, . . . caused damatgeRlaintiffs as alleged in
Plaintiffs Amended Complaint.,” and “Plaintiffs’ Amended Complaint alleges that defects ¢
which relate to each of the Third-Party Defemisarespective scopes of work at the Subject
Properties.” Centex Cross Compl., ECF No. 42-3, at 10. ABtattplaintiffs’ amended
complaint against Centex Homes allegesstruction defects causdy Centex and its
subcontractors, and “damages, including nematges, are occurring, continuing to occur,
ongoing progressive and worsening as time continues to paktdttCompl., ECF No. 42-2, at
17.

Interstate argues the complaintAlstattcreated the potential that MS Concrete
would be liable for damages, atidht liability would be coverely First Specialty’s CGL policy
First Specialty’s position is that the homes at issue in the underlying case “were complete
the three-year gap between the two First @yqoolicy periods,” s;mone of the alleged
“property damage” could have occurred during filnst policy period, and the Prior Completed
Work Exclusion precluded coverage under therlpolicy. FS MSJ at 7. Because Nevada

follows the four-corners rule, First Specialty’stylto defend is determined only by looking at |

12

xist

d durir

he




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

complaint and First Specialty’s policysee Century Surety Cd.34 Nev. at 822 n.4. As
explained above, neither the heawners’ complaint nor Centexcross-complaint provides
specific dates on which the damage allegediyurred, so First Specialty’s argument is
unavailing. See AlstatCompl., ECF No. 422 Centex Cross-Compl., ECF No. 42-3; IUMF 8
(disputed). The complaint amdoss-complaint creatle potential for a agered claim under ong
of First Specialty’s policies, because, togethasy thllege that property damage occurred as a
result of MS Concrete’s worn the development at issue. eféfore, First Specialty had the
duty to defend MS Concrete in tAdstattaction under at least ol its policies. See Assurance
Co. of Am. v. Ironshore Specialty Ins. (¢0. 2:13-CV-2191-GMN-CWH, 2015 WL 4579983,
at *7 (D. Nev. July 29, 2015) (finding duty tedemnify where complaint lacked “specific
reference to when the alleyproperty damage arose”).

Furthermore, even if MS Concrete’snkdnad concluded during the three-year ¢
between policies, this would naile out the possibility thahe “occurrence” of “property
damage” took place before the first policy coned in April 2005 but was only discovered aft
the policy expired. As the District Court of Wmla explained when applying Nevada law to a
nearly identical policy, “the date on whiahhomeowner discovers the damage does not
necessarily correlate with the date on which theatge occurred. Under [tip®licy], the duty to
defend is triggered by the occurrence of propéamage, not the discovery of property damag
Nat'| Fire & Marine Ins. Co. v. Redland Ins. CiNo. 3:13-CV-00144-LRH, 2014 WL 3845153
at *5 (D. Nev. Aug. 5, 2014). Furthermore, the fihett the plaintiffs inthe underlying action dig
not own the homes in questiontiiafter the first policy expiré does not necessarily mean the
insured subcontractor could not lshle to the homeowners farork that caused damage durin
the policy period.See McMillin Mgmt. Servd..P. v. Fin. Pac. Ins. Cpl17 Cal. App. 5th 187,
192 (Ct. App. 2017). In other words, even if tloeit considered them, the close of escrow d&:

First Specialty relies on are not dispostof First Specialty’s duty to defend.

5 Plaintiffs state they initialljpecame aware of certain defetwithin the last year,” and
the complaint was filed in 2014 AlstattCompl., ECF No. 42-2, at 18. However, the date of
discovery is not dispositive in deteiming coverage, as explained above.
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FirstSpecialty’smotionfor summary judgment on Intéage’s declaratory relief
claim is DENIED as to Firs$pecialty’s duty to defend ilstatt. Interstate’s motion for
summary judgment of the same is GRANTED.

iii. WigwamRanch

In Wigwam Ranchthe Wigwam Ranch East Twilight Home-Owners Associati
served on the developer, D.R. Horton, a@ter 40 Notice of Construction Deféaind later a
formal complaint in Clark County District Cdwf Nevada, alleging ‘@perty damage” arising
from construction defects. Nelson Declx, BIN (Chapter 40 Note), ECF No. 41-40Nigwam
RanchCompl. 11 32—-39 (alleging “latent de@aicies” caused by developers dueritgr alia,
faulty repairs), ECF No. 42-18ge alsd.R. Horton Cross Compl., ECF No. 42-11. D.R.

Horton then provided notice of the claim to tle&evant contractorécluding Sunstate, an

Interstate and First Specialty mutual insuredicWiperformed landscaping and flat work. Nelson

Decl., Ex. OO (Notice to Sunstate), ECF Ma-41; IUMF 38. Againthe complaint and the
cross-complaint did not include preciseeagaof work or incidents of damag@/igwam Ranch

Compl., ECF No. 42-10, at 12 (“Within the péise years, Plaintifdiscovered that the

Community was experiencing féetive conditions . . . .”};D.R. Horton Cross Compl., ECF No.

42-11; IUMF 39 (disputed).
First Specialty declined to defendindemnify D.R. Horton, citing, among other

things, the Prior Completed WoB«clusion, on the basis that albrk was completed before th

commencement of either of D.R. Horton’s twak4ong First Specialty picies, covering July

20, 2008, through July 20, 2010 continuously. Nelson Decl., ExXVRMam Ranclkirst

Specialty Declination Letter), ECF No. 41-4d. Ex. Il (First Specialty Policy), ECF No. 41-35;

® A “Chapter 40 Notice” is a notice of construction dedeareated by Nevada Revised
Statutes § 40.649. The statute encouragesmal resolution of homeowner complaints
regarding construction defects by requiring homeowners to send a Chapter 40 Notice to th
contractor(s) before filing a lawguto give the contractors apportunity to inspect and repair
defects. See Cincinnati Ins. Co. v. AMSCO Windp8&1 F. Supp. 2d 1226, 1239 (D. Utah

2013),supplementedNo. 2:10-CV-00542-BSJ, 2013 WL 12141330 (D. Utah Sept. 23, 2013).

" Because the complaint was filed in 2014, thisge is not dispositive of the coverage
issue here, given the dates of the policy.
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IUMF 40-41 (disputed). In so concluding, Ei8pecialty relied ooommunications with
Sunstate’s counsel, retainkey Interstate. FSUMF 44-46.

Here,asin Alstatt the complaint and cross-complaint together allege “propert
damage” caused by D.R. Horton’s worktbe homeowner-plaintiffs’ propertieSee Wigwam
RanchCompl., ECF No. 42-10; D.R. Hort®@ross-Compl., ECF No. 421. The homeowners’
association’s complaint against D.R. Horton st#tesplaintiffs are “unaware of when all of the
defective conditions allegefirst occurred or manifested therh&s or caused physical injury to
or destruction of tanglb property . . . but asserts that twastruction deficiencies . . . have
developed and occurred over a number of ysiace substantial completion of the Community
said deficiencies and resulgj physical injuries beingonitinuous and progressiveWigwam
RanchCompl. 23, ECF No. 42-11. The complaint also alleges that D.R. Horton made *“c¢
repairs” to the properties “since the originahstiuction of the Community and for a period of
several years thereafterld. 1 24. D.R. Horton’s cross-oplaint alleges Sunstate, among
others, performed negligework, which partly caused themage at issue in the homeowners

complaint. D.R. Horton Cross-Compl., ECF.M@-11, 1 12-17. First Spaity concedes that

“nothing in the pleadings indicated when the pobjat issue was completed.” FS Opp’n at 20|

Based on these facts alone, First Specladid a duty to defend Sunstate in Wgwam Ranch
case under Nevada lakee Century Surety Cd.34 Nev. at 822 n.4.

FirstSpecialty’smotion for summary judgment ontbrstate’s duty to defend
claim is DENIED as t&igwam Ranchand Interstate’s moticior summary judgment is
GRANTED as to First Specialty’s duty to defendMigwam Ranch

iv. ParadiseCourt

On October 23, 2007, Paradise Court Home-Owners Association filed a Cha
40 Notice of Construction Defect against DHRirton, alleging property damage related to
construction defects caused by contractors HigeD.R. Horton. Nelson Decl., Ex. DD (Chapt

40 Notice), ECF No. 41-30; IUMF® The association then filed a formal complaint against

Horton in Nevada state court, with similar allegatioRaradise CourCompl. {1 3, 11, ECF Nq.

42-8. D.R. Horton filed a third-party complaint iademnity from various contractors, includif
15
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the mutual assured of Interstate and Firgcsty, Sunstate, which performed landscaping and
flatwork. D.R. Horton Compl., ECF No. 42-RJMF 31; FSUMF 35. Neither the third-party
complaint nor the homeowners’ complaint contaipegtise dates of work performed or dates|of
incidents of damage in thexteof the pleading itselfSeeD.R. Horton Compl., ECF No. 42-9;
Paradise CourtCompl., ECF No. 42-8 (“\ithin three years pastf@009], Plaintiff discovered
the [development] has been expacing defective conditions . .”); IUMF No. 32 (disputed).
However, the homeowners’ complaint attacad®meowners’ matrix showing the close of
escrow dates for thhomes in questioRaradise CourCompl., ECF No. 42-8, at 13-36, and a
Chapter 40 Notice dated October 20@7 at 37—-45.
First Specialty declined to defend or ina@fy D.R. Horton in connection with the
Paradise Courtase, citing the applicable policy®ndominium or Townhouse Exclusion.
Nelson Decl., Ex. HHRaradise CourFirst Specialty Declination lieer), ECF No. 41-34. First
Specialty based this conclusion on correspooédevith Sunstate’s defense counsel, FSUMF 36,
38-40, and it appears undisputed thatdhse involved a townhouse projeBeeFS MJS, EX.
GG (Barnes Dep.), at 53:8-8i(Interstate’s Rule 30(b)(6) witness testifying that development in
Paradise Courtvas townhouse project). In its briefingr$tiSpecialty also gues the Chapter 40
Notice “functions as the complaint” and showattBunstate’s work must have been completed
by October 2007, the date of the Notice. Becainst Specialty’s policy only covers July 20,
2008, through July 29, 2010, First Specialty arguesPtior Completed Work Exclusion applies.
SeeFS Opp’n at 24; FS MSJ at 21.
As in AlstattandWigwam Ranchon the face of the homeowners’ complaint and
D.R. Horton’s cross-complaint, First Spalty had a duty to defend Sunstatd’eradise Court
because the pleadings alleged property daroagsed by Sunstate’s work and did not specify

precisely when the work was completed. First@&glty’s argument with respect to the Chapte

-

40 Notice of Defect hinges on the assumptlmat, “if the Association was initiating a

construction defect action in October 2007,” the détile Notice, “the mject was complete by

8 All citations to deposition testimony ref the deposition’s internal pagination.
16
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then. And if the project was complete byt@wer 2007, Sunstate’s work must have been
completed by then as well.” FS MSJ at 21-B2cause the Chapter 40 Notice of Defects is
attached to the homeowners’ complaarid is comparable to a pleading itSafirst Specialty
properly considered it in evaluay whether it had a duty to defitunder Nevada law. Howeve
nothing in the Notice of Defect implies that tdé homes in the development were necessaril
finished at the time of the Notice. The CteaplO Notice only includes a “preliminary list of
defects,”Paradise CourCompl., ECF No. 42-8, at 38, ancethomeowner complaint alleges
D.R. Horton “failed to adequately corredudf property damage and deficiencies thereby
resulting in further property dames,” and that the defects were attributable not only to the
original defective constructidout also to “any repairs dfie Association Developmenid.
11 17-19. D.R. Horton'’s third-partpmplaint attempted tshift that claim to Sunstate and the
other subcontractorsSeeD.R. Horton Compl. § 11, ECF No. 42-9. Therefore, the complain
create the possibility that Suate conducted repairs on the pndigs and caused damages. F(¢
these reasons, the court cannot asat this stage that all 8instate’s work was necessarily
completed by the time the Chapter 40 Notice issued.

Furthermore, because First Specialtygtermination that the Condominium
Exclusion applied to thearadise Courtase depended solely on extrinsic evidence of
communications with Interstate’s counsel, and wat evident on the face of the complaint, Fi
Specialty’s argument that itdinot have a duty to defenddeal on the Condominium Exclusion
is unavailing. That the fact is now undisputed dugschange this analysisspecially given tha
First Specialty has conceded only that thelesion applies to eapleted condominium or
townhouse projects. FS Opp’'nat19n. 7.

First Specialty makes no argent regarding the homeowners’ matrix attached
the complaint, so the court doest analyze its effect here.

i

9 SeeRestatement of the Law of Liability$nrance § 13 (2019)For the purpose of
determining whether an insurer stulefend, the legal action isemed to be based on . . . Any
allegation contained in the complaint or complralmcument stating thedal action . . . .").
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Accordingly, First Speclty’s motion for summaryydgment on Interstate’s duty
to defend claim is DENIED as taradise Coustand Interstate’motion on the same
GRANTED.

C. CaliforniaCase Baker v. Mello

Next, the court turns to the only Califtarcase for which Interstate claims First

Specialty owed a duty to deferBiaker v. Melld'® In Baker, Eddie and Donna Baker, along with

other homeowners, filed suit Merced County Superior Court Gfalifornia against Mello Ranc
130 LLC and Syncon Homes, alleging propertgndge related to construction defedBaker
Compl., ECF No. 42-4; IUMF 15; FSUMF 14. Syncon Homes and Mello Ranch filed a cro

complaint seeking indemnity from contracttmat worked on the homes in question, including

the mutual assured of Interstate and Firgcsyty, Blue Mountain Air, which performed HVAC

and sheet metal workSeeSyncon Cross Compl., ECF No. 42-5; IUMF 16; FSUMF 16. Neit
precise dates of work performadr precise dates of inciderdbdamage are alleged in the
complaint or cross-complaint. Syncon Cr@ssnpl., ECF No. 42-5; Baker Compl., ECF No. 4
4% JUMF No. 17 (disputed). First Specialty deelihto defend or indemnify Blue Mountain A
in theBakercase on the ground there were no allegatidriproperty damage” related to Blue
Mountain Air's HVYAC work, and there was no pot&l the “property damage” occurred during
First Specialty’s policy period, Februal$, 2005 through May 25, 2005. Nelson Decl., Ex. U
(BakerFirst Specialty Declinabin Letter), ECF No. 41-21dl. Ex. V (First Specialty Policy), EC
No. 41-22; IUMF 18; FSUMF 23. In support, Fi&pecialty relied on a homeowners’ matrix
showing the close of escrow dates for the homegiestion were approximately five months

after the policy’s expation. Nelson Decl., Ex. U (BakerrBi Specialty Declination Letter);

10 For the other California casalired, Interstate is only claimg First Specialty owed a
duty to indemnify.

11 The complaint states: “Within the last ten years, the [defendants] developed . . . t
PROPERTY and/or otherwise participated in the. projects where the PROPERTY is locate
and “[a]t the time of purchase by Plaintiffs, theGFERTY was defective .”. but “[tlhe defects
alleged herein . . . were not apparent by redslenaspection of the PROPERTY at the time o
the purchase. The defetitereafter manifested.BakerCompl., ECF No. 42-4, at 5-7.
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IUMF No. 19 (disputed). In itsotion, First Specialty also fefrs evidence suggesting Blue
Mountain did not order materiaisr the HVAC work until after First Specialty’s policy expireg

on May 25, 2005. FSUMF 20 (disputed).

Under California law, “[a]n insurer hasduty to defend an insured if it becomes

aware of, or if the third-party Vesuit pleads, facts giving rise tbe potential for coverage unde
the insuring agreementFood Pro Int'l, Inc. v. Farmers Ins. Excli69 Cal. App. 4th 976, 985
(2008) (citingWaller v. Truck Ins. Exch., Incl1 Cal. 4th 1, 1%s modified on denial of reh’g
(Cal. 1995))Montrose Chem. Corp. v. Superior Cqu6tCal. 4th 287, 295 (Cal. 1993)). ltis
undisputed that First Specialty svprovided with various documentdated to Interstate’s clain
including certain job file docuents. FSUMF 18. First Speltiaoffers evidence from the job
file documents to show Bludountain did not order the HVAC rtexials in question until after
the expiration of First Specialty’s pojion May 25, 2005, implyinglue Mountain’s HVAC
work could not have occumeluring the covered periodbeeFS MSJ at 16; FSUMF 20
(disputed) (citing FS MSJ, Ex. R (“Jétile Docs.”), ECF No. 43-11, at 158-2%8 Interstate
disputes this fact, citg its own objections to the job file dooents. Interstate Opp’n to FSUM
20, ECF No. 47-1, at 5. However, in its objectitmgvidence, Intersta does not object to
Exhibit R, pages 158-21&eelnterstate Objs., ECF No. 47-2,A{lodging an objection only tg
pages 74-79). The exhibit in question is¢betract between contrtor H&C of Northern
California, Inc. and subcontractBlue Mountain Air, Inc. fothe HVAC work in question.
Without any explanation supportitigterstate’s objection, the cdwverrules it and considers
Ex. R, pages 158-218, as Blue Mountaistibcontractor agreement.

Though First Specialty claims that acctong records show the materials were 1
ordered until after May 2005, it de@ot provide the court witthe precise location of that
information, and the information is not readilypapent in the sixty-pageontract. What is
readily apparent is that the eftive date of the contract istksl as March 2005, the contract ws

not signed by the President of H&C Constructumtil June 1, 2006, after the expiration date @

12 These page numbers refeithe document’s internal pagination. All other citations
to the ECF pagination, except where noted.
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the First Specialty Policy. Job File DodSCF No. 43-11, at 158, 179. These conflicting date
are not enough to create a genuimspute of material fact garding whether Blue Mountain’s
work occurred before the exation of the policy in May 2005.

FirstSpecialty’ssecondargument is that the complaiagainst Blue Mountain did
not allege “property damage” withthe meaning used in theljpy, because it dg alleged the
HVAC systems themselves were defecti=eFS MSJ at 16. However, as Interstate counte
the homeowners’ complaint agaimdello Ranch 130 alleged theétects” caused by defendant
work “have resulted in damage tethomes and their component partBakerCompl. § 45,
ECF No. 42-4seelnterstate Opp’n at 13.

The fact that Blue Mountain’s contragas effective starting March 2005 and th
the complaint and third-party complaintBakerallege property danga from Blue Mountain’s
installation work raises the potential the claim8akerwould be covered under First Specialt)
policy. First Specialty has not met its burdentadsing there is no disputd material fact that
the claims are not covered by First Specialty’s policy. Accordingly, First Specialty had a d
defend Blue Mountain in thBakersuit, and Interstate’s motidar summary judgment on that
claim is GRANTED. First Specialty’s nion on the same is DENIED.

d. Conclusion

For the foregoing reasons, Inters&taotion for summary judgment of its
declaratory relief claims is GRNTED with respect to First Specialty’s duty to defend\istatt,
Baker, Paradise CourandWigwam Ranchand First Specialty’s motion for the same in its fa
is DENIED.

2. Dutyto Indemnify

With respect to the law on an insuredisty to indemnify, the parties have not
identified, nor has the court fourahy relevant differerecin the law of Nevada and the law of
California. An insurer’s duty to inderiy is narrower than the duty to defersge
Schimmelfennig v. State Farm Fire & Cas. @&® F.3d 834 (9th Cir. 1995) (citation omitted),
because it only arises ifédhunderlying claims are actually covered by the insurer’s pdiafeco

Ins. Co. of America v. Superior Couty0 Cal. App. 4th 874, 879-81 (Cal. 200&)e also
20
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United Nat'l Ins. Co.120 Nev. at 686. Furthermore, the didyndemnify arises “only after
damages are fixed in amount (e.qg.,dbgettlement or judgment) Travelers Indem. Co. of
Connecticut v. Walking U. Ranch, LLBo. 218CV02482 CAS PJW X, 2018 WL 3768421, at
(C.D. Cal. Aug. 6, 2018) (citing Cal. Practicei@! Insurance Litigation  7:501 (The Rutter
Group 2015))see also United Nat'l Ins. Cdl20 Nev. at 686 (“The duty to indemnify arises
when an insured becomes legally obligated togamages in the underlying action that gives
to a claim under the polc’ (internal quotation markand citation omitted)).

“When a duty to defend is shown, nonpap&ting coinsurerare presumptively
liable for both the costs afefense and settlementSafeco Ins. Co. of Americd40 Cal. App.
4th at 880—-81see also Assurance Co. of Am. v. Ironshore Specialty InsSNG02:13-CV-2191-
GMN-CWH, 2015 WL 4579983, at *9 (D. Nev. July 29, 2015) (“[I]n cases in which a

nonparticipating co-insurer is foumo have had a duty to defendan already settled action, the

insurer attempting to disclaim coverage behesburden of proving thepplicability of any
policy exclusions.”). “[W]heran insurer refuses to defendinsured against a covered claim,
and the insured then settles the underlying actiensettlement ‘becom@sesumptive evidence
of the [insured’s] liability and the amount tkef, which presumption is subject to being
overcome by proof.””Am. Cas. Co. v. Int'| Creative Mgmt., Indo. CV 09-6321 PA (PJWX),
2010 WL 11519591, at *4 (C.D. Cal. Sept. 10, 2010efnal quotations andtations omitted);
Assurance Co. of Apr2015 WL 4579983, at *9 (analyzing insurance dispute over Nevada
construction defect claims andtmg “[i]f an insurer wrongfullydenies coverage or refuses to
provide a defense, the insuredrise to negotiate a settlememwth the plaintiff, and that
settlement creates an evidentiary presuompdif liability and damges for purposes of a
subsequent suit against the insurer” (quoliiden—Colil Constructors, n v. Landmark Am. Ing
Co, 721 F. Supp. 2d 1007, 1013 (W.D. Wash. 2010))).

Therefore, once Interstate has met itslearto show First Specialty’s duty to
defend, “it has met its burden pfoof—and the alleged absenceactual coverage under the
nonparticipating coinsurer’s poligg a defense which [First Spatty] must raise and prove.”

Safeco Ins. Co. of Americh40 Cal. App. 4th at 879rtehasis in original)see alsdlravelers
21
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Prop. Cas. Co. of Am. v. Safeco Ins. Co. of lllind&3 F. App’x 689, 691 (9th Cir. 2012) (“[t]h
nonparticipating insurerfpore the ultimate burdesf proving the absence of liability coverage
under its policies”)Assurance Co. of Ap2015 WL 4579983, at *9 (applying similar proposit
to Nevada case).

Interstate claims First Specialty haduty to indemnify the companies’ mutual
insureds iNllred, Alstatt, CeccarelliParadise CourandWigwam Ranch As described above,

Interstate has met its burden of shiogvFirst Specialty had a duty to defend Adstatt, Paradise

11°]

on

CourtandWigwam Ranchand the court explains below why the burden on duty to defend has

been met irAllred andCeccarelli For the purpose of Interstaenotion for summary judgmen

on the duty to indemnify, the quam is whether First Specialty fianet its burden to show there

is a triable issue of fact regarding winet the claims are actually coveresiee Safeco Ins. Co. of

Americg 140 Cal. App. 4th at 88 Bnderson v. Liberty Lobby, In&77 U.S. at 250. For the

purpose of First Specialty’s motion for summardgment, the questn is whether First

Specialty has shown there is no dispof material fact that thenderlying claims are not covered

by its policies.Id.

a. Close of Escrow Dates

First, the court addressesiaaue common to severalthie underlying cases. In
Allred, Alstatt BakerandCeccarelli First Specialty relies on closé escrow dates, reflected in
homeowner’s matrices, to show the “propertyndge” or work performed occurred outside the
policies’ coverage periods. F8F 5 (citing FS MSJ., Ex. NAllred Homeowner Matrix), ECF
No. 43-10; FSUMF 64 (citing FS MSJ, Ex. L, ECF No. 43-9, at 1143{28stattdeclination

letter citing close oéscrow dates from homeowner matppUMF 22 (citing FS MSJ, Ex. R,

ECF No. 43-11, at 77-79(BakerHomeowner Matrix)); FSUMF 53-56 (citing FS MSJ, Ex. ¢

(CeccarelliHomeowner’s Matrix)ECF No. 43-12, at 178-80)
Interstate argues the homeowner’s matraxesnot admissible, based on the Be

Evidence rule, hearsay, and because they lagkdfation. Interstate’s Objs. to Evidence, ECF

13 Citation is to internal pagination.
14 Citation is to internal pagination.
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No. 47-2 (objecting to, among others, FS MSJ Exs. N and CC). On summary judgment, &
may only consider evidence thabwd be “admissild at trial.” Fraser v. Goodalg342 F.3d
1032, 1036 (9th Cir. 2003). But the evidentiagnstard for admission at the summary judgm
stage is lenient: Aourt may evaluate evidence in aadmissible form if the evidentiary
objections could be curet trial. See Burch v. Regents of Univ. of Califori83 F. Supp. 2d
1110, 1119-20 (E.D. Cal. 2006). In other womtimissibility at trial depends noh the form of
the evidence, but on its contelock v. City of Los Angelg253 F.3d 410, 418-19 (9th Cir.

court

2001) (citingCelotex Corp. v. Catretd77 U.S. 317, 324 (1986)). The party seeking admission

of evidence “bears the burden of proofdmissibility.” Pfingston v. Ronan Eng'g C&284 F.3d
999, 1004 (9th Cir. 2002). If tr@pposing party objects to tipegoposed evidence, the party
seeking admission must direct thistrict court to “authentetting documents, deposition
testimony bearing ontabution, hearsagxceptions and exemptign® other evidentiary
principles under which the evidence in questionld be deemed admissible . . .Id're Oracle

Corp. Sec. Litig.627 F.3d at 385-86. Howevenurts are sometimes “mhuenore lenient” with

the affidavits and documents of the paspposing summary judgmen&charf v. U.S. Atty. Gen.

597 F.2d 1240, 1243 (9th Cir. 1979). First Specialipas the exhibits are from First Specialf
claim files, and are not offerddr the truth of the content, btd show what information was
provided to First Specialty whenhdeclined coverage. FS Rg@t 5-6. Furthermore, it says
Interstate provided the documents to First Spgdy Interstate, and thefore they qualify as
admissions by Interstate, and so areb@sted by the rule against hears&y. With this
clarification, Interstate’s objection is OVERRULEDBut the court considethe evidence only fg
the purpose of showing what information First Spkgiwas provided, which is not dispositive
whether First Specialty actually had a duty to indemnify.

Even if the court were to consider theantents, the homeowner’s matrices are
sufficient to raise a genuine issofematerial fact as to the timg of “property damage,” becaus
as a general rule, the “occurrence” of pmtypeamage from construction work under CGL
policies such as those here “is not the tinewiongful act (such as germing defective work)

was committed, but the time the property damagjeally resulted[.]” Insurance Coverage of
23
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Construction Disputes (ICCDS)&46 (2d ed. 2020) (for CGL poligehat cover claims only if
the “property damage occurs during the popeyiod,” the time of perfonance is irrelevant,
unless that performance immedigtcaused property damageguestion). Therefore, the
“property damage” could theoretically occur during construction of theehor after completior
of the home but before close of esar or even after close of escroBee Pepperell v. Scottsda
Ins. Ca, 62 Cal. App. 4th 1045, 1051-52 (Cal. 1998)diing, in case imolving “standard
occurrence-based CGL policy,” and allegationsaristruction defects and continuing damage
caused by defects, “continuous injury” triggeicorerage applied, andfe€t of accident or
occurrence triggers coverage, not timafgccident or date of discovergtaryland Cas. Co. v.
Am. Safety Indem. GdNo. 2:10-CV-02001-MMD, 2013 WL 1007707, at *3 (D. Nev. Mar. 12
2013) (*Under Nevada law, the timing of an ‘oo@nce’ in CGL insurance policies has gener
been construed as the time of the property’s iphl/alteration, not theasured’s negligence.”);
Garriott Crop Dusting Co. v. Superior Cout21 Cal App 3d 787 (1990) (finding “occurrence
of property damage unrelateddate third-party complainapurchased relevant propertgge
also Matsushita475 U.S. at 586 (“[The nonmoving partylst do more than simply show that
there is some metaphysical doubt@she material facts.”). TEhcourt addresses each case in
more detail below.

b. Allred

Interstate has met its burden of showing the potential for coverageAifreae
claims; First Specialty has not met its burdenhaiveing there is a triable issue of fact regardir]
whether the claims iAllred are covered by its policse Because the burden is on First Specia
to show the claims are not covered bypbécy of the insured, Charles Wheeler, First
Specialty’s motion for summary judgment mhstdenied, and Interstate’s motion must be
granted. The complaint filed Merced County Superior Coutleged property damage resulti
from Ranchwood Homes Corporations’ work on the homes at issue. IUMF 1 fditied
Compl., ECF No. 42-1). The cross-complantl subsequent corpedence with Ranchwood
show Ranchwood sued mutual insured Mr. Whefeleproperty damagarising out of his

fencing work at the development, though datethefwork were not alleged in the complaint o
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cross-complaint. ITUMF 2, 3 (citingllred Compl., ECF No. 42%; Nelson Decl., Ex. B
(Ranchwood Correspondence to InterstateC. Wheeler)) (disputed).
In denying its duty to indemnify Wheeldtirst Specialty relied on close of escrg

dates to show the homes theured worked on were completaftier the policy expired, so the

“property damage” could not have occurred dutimg policy period. FSUMF 1, 6, 9 (disputed).

Even if the court considered the close of esadates as evidence, thdg not create a genuine
dispute of material fact as tmverage as explained above.

First Specialty’s only other argument isitlthe insured was sponsible only for
fencing work, which was not méoned in the complaintSeeFS MSJ at 13. This, too, does n
create a material issue of fact,ieis merely pointing out a lack @fpecificity in the complaint.

First Specialty has not offered sufficient evidence to raise a triable issue of f
Matsushita 475 U.S. at 586. Interstate has suffithe shifted the burden on summary judgme
to First Specialty and shown First Specialty canmeet its burden. Therefore, Interstate’s
motion for summary judgment on the duty to indemniflined is GRANTED and First
Specialty’s motion is DENIED as to the same.

C. Alstatt

Similarly, Interstate has met its burdensbbwing the potentidbr coverage of thg
Alstattclaims; First Specialty has not met its burdéshowing there is txiable issue of fact
regarding whether the claimsAdstattare covered by its policies. Because the burden is on
Specialty to show the claims are not coveredhigypolicy of the insured, Centex Homes, First
Specialty’s motion for summary judgment mbstdenied, and Interstate’s motion must be
granted.

In Alstatt, First Specialty denied coverage on thasis that the hags at issue wer
completed during the gap betweée two First Specialty policy peds, so none of the “proper

damage” could have occurred during the fialicy period, and the Rrr Completed Work

15The complaint states, “At the time oktpurchase by Plaintiffshe PROPERTY was
defective . . .” but goes on &xplain “consequential damage” athefects that “were not appare
by reasonable inspection of the ®RERTY at the time of the purabe. The defects thereafter
manifested.” Allred Compl., ECF No. 42-1 at 8-10.
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Exclusion precluded coveragethe second policy periodseeFS MSJ at 28. Regardless of
whether the Prior Completed \WoExclusion may have apptian the second policy, First
Specialty has not raised a tria fact regarding whether tiskaim was covered under the first
policy. Again, First Specialty relies only on closkeescrow dates to show the houses in ques
were completed after July 2005, and therefore no property damage auswigVlS Concrete’s
work could have occurred during tAeril 15, 2004 to 2005 policy periodd. For the reasons
explained above, the close-of-esgrdates are not enough to raiseialtie issue of fact regardin
when the property damage occurred, and First Spebias therefore not més burden so as to
survive summary judgmennderson v. Liberty Lobby, Inet77 U.S. at 250.

First Specialty also cites “accounting redrthat purportedly show MS Concre
completed its work at the homes before Seyiter 23, 2005, which is before the second polic
went into effect on April 15, 2008=S MSJ at 28-29 (citing FSUMF 63geFS MSJ, Ex. L,
ECF No. 43-9, at 24-29, 32-83table of contractor paymentsAistattand table of plaintiff's
preliminary defect issues attributalbtesubcontractor MS Concrete), 82—11(€entex Homes
Master Construction Agreement)); FSUMF @#ing FS MSJ, Ex. L, ECF No. 43-9, at 114—
128)'8 (AlstattFirst Specialty Declination Letter)). Intémge objects to what appears to be the
relevant “accounting records,” Ex. L, ECF No-93at 24-29, comprising a table of payments
apparently made to MS Concrdte work done on the relevantqperties. Intetste Objs., ECF
No. 47-2, at 3. Interstate arguthe chart is inadmissible based on the Best Evidence rule,
hearsay and lack of foundatiofd. (citing Fed. R. Evid. 1001, 801)Again, First Specialty
responds that the exhibits are from First Specmitiaim files, and are noffered for the truth o
the content, but to show what informationsyaovided to First Specialty when it declined
coverage, FS Reply at 5-6, and that the docunagatadmissions by Intergtaso are not barred
by the rule against hearsalg. With this clarification, Intestate’s objection is OVERRULED,

but the court only considers the evidence ferghrpose of showing what information First

16 Citation is to internal pagination.
17 Citation is to internal pagination.
18 Citation is to internal pagination.
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Specialty was provided, whichm®t dispositive of whether FirSipecialty actually had a duty t¢
indemnify, as noted above.

Without sufficient evidence to meet its burden to show a triable issue of fact
regarding coverage First Spetyaland a lack of any evidente show when the “property
damage” at issue occurred, Interstate’s matmorsummary judgment is GRANTED as to First
Specialty’s duty to indemnify iAlstatt and First Specialty’s motion is DENIED as to the san

d. Ceccarelli

The same reasoning also applie€excarelli

Interstate has met its burden of sihaythe claims at issue were potentially
covered by First Specialty’s policy. The cdaipt alleges propertgamage arising from
construction defects caused by Centex Hoamesits subcontractors. I[UMF 23 (citi@gccarelli
Compl., ECF No. 42-6). Centex Homes’ crassnaplaint sought indemnityom MS Concrete,
presumably for the concrete watkperformed at the homes question. IUMF 24 (citing Cente
Homes Cross-Compl., ECF No. 42-7). Precisedatavork and property damage are not alle
in either complaint. IUMF 25 (citinGeccarelliCompl., ECF No. 42-6% Centex Homes CrossH
Compl., ECF No. 42-7) (disputed).

First Specialty declined to defendindemnify Interstate’s mutual insured, MS
Concrete, on the basis that the homes workdoydiS Concrete closegscrow during the three
year gap between the two Fi&pecialty policies issued to MSoncrete. FSUMF 53-56 (citing
FS MSJ, Ex. CC, ECF No. 43-12, at 1T8¢carelliHomeowner’s Maik)) (disputed).
Therefore, First Specialty argues, there is nemtal the “property dangg” occurred during the
first of the policies, and the iBr Completed Work Exclusion ajpd. FS MSJ at 26-27. For th
same reasons reviewed abovéelstate objects to the use of Exhibit CC, the homeowners’
matrix, and the court OVERRULESat objection, but considersetlexhibit only for the limited

purpose suggested by First Specialty. Again,nigas of whether the Prior Completed Work

19 The complaint alleges, “Plaintiffs hadéescovered defects ammages within the
periods of the applicable statutes of limitations .” Ceccarelli Conlp ECF No. 42-6, at 20.
The parties do not argue this precludes coverage.
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Exclusion applies, the close-o$erow dates are insufficient to create a triable issue of fact
regarding coverage undthe first policy.

Interstate’snotionfor summaryjudgment is GRANTED regarding First
Specialty’s duty to indemnify MS ConcreteQ@eccarelli and First Specialty’s motion on the
same issue is DENIED.

e Paradise Court

Paradise Courtnvolved a townhouse project in Nelathat resulted in litigation
against developer D.R. Horton, who, in turn, suedgérties’ mutual insude Sunstate for its rol
as a subcontractoSeeFS MSJ at 19 (citing FSUMF 34-35). Paradise CourtFirst Specialty
raises two different arguments with respeatdgerage: (1) the Condanium Exclusion applies
to the claim, barring coveraga)d(2) the property damage could not have occurred during t
policy period. FS MSJ at 20-21. In support & khatter argument, First Specialty cites the
relevant Chapter 40 Notice of Construction Defectaiming that, becausiee Notice predates
the start of the First Specialty policy, Sunstatetsk must have been completed before the st
of the policy, and therefore the Prior Complétédrk Exclusion applies. FSUMF 34 (citing F$
MSJ, Ex. S, ECF No. 43-12, at 1822(Paradise CourChapter 40 Notice); FS MSJ, Ex. GG,
ECF No. 43-13, at 27 (Barnes Dep. authenticating Ex. 16), 822gBarnes Dep., Ex. 16
(Paradise CourChapter 40 Notice)).

While the date of the Chapter 40 Notob@es not conclusivelgstablish that
Sunstate’s work was completed before thecgdbegan for the reass explained in the
discussion on duty to defend above, the Notice daés raise a question as to whether coverz
is precluded; absent any evidence from Interstiatsving otherwise, it tends to show the work
was likely completed before thesee Matsushitad75 U.S. at 586. The result of this analysis
differs from the analysis regarding duty to aefebecause First Specialty had a duty to defen

long as there was a potential alverage, whereas the duty to indefy can be avoided if First

20 Citation refers to internal pagination.
21 Citation refers to internal pagination.
22 Citation refers to internal pagination.
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Specialty provides sufficient evidence to shibv claims are not covered by the poliSee
United Nat'l Ins. Cp 120 Nev. at 687—89.

First Specialty has raised a genuine dispfiteaterial fact gimg to coverage, ang
Interstate’s motion for summary judgment this issue must be DENIED.

In deciding whether to grant First &palty’s motion forsummary judgment on
the issue, the court must decigkether, drawing all inferees in Interstate’s favor, no
reasonable factfinder could firtlde claims were coverecbee Matsushitad75 U.S. at 587
(“Where the record taken as &ae could not lead a rationaldr of fact to find for the non-
moving party, there is no ‘geine issue for trial.”).

On reply, First Specialty cites to the dmeltion of Chris Prdgis, Prostitis Decl.,
ECF No. 43-5, who served as a claims administfatoFirst Specialty, invhich he describes ar
attaches an email he receivieain D.R. Horton’s counsel thatiggests D.R. Horton’s concrete
work was performed before June 20(&keProstitis Decl. | 6see alsd~S MSJ, Ex. V, ECF No
43-12 at 78 (email from Sunstatelsfense counsel to First Specialty claim administrator).

However, the email actually states:

This email is a follow-up to youprior inquiry wheher our client,
Sunstate Companies, Inc., perfothmncrete work from September
2004 to June 2007 and landscaping work from August 2004 to May
2006 at the subject property. ttAched please find relevant
subcontract agreements to asgai with your coverage position.

Id. The attachments are not included.

Interstate objects to the e-mail, arguinigeite is no evidence or affidavit reflectir
the basis for provision of [the wodates] or its reliability.” Iterstate Objs., ECF No. 47-2, at |
Interstate is correct #t, without the underlying documentisere is no way to know whether thg
dates are reliable, nor even whetBenstate’s counsel intendedctanfirm them at all. This
objection is sustained.

The only remaining evidence is the declamabf Mr. Prostitis stating, “based on
my review of the other documents and informawovided to First Spedts, it appeared to me

that Sunstate performed concrete work atgloject from Septemb@004 to June 2007 and
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landscaping work from August 2004 May 2006.” Prostitis Bcl. 4, ECF No. 43-5. The
earliest of Sunstate’s policies began in 2088eFSUMF 26.

While this evidence is thin, the datetbé Chapter 40 Notice and Mr. Prostitis’
declaration support granting summardgment, and Interstate dorot offer any evidence as
when the work was performed. Even drawingrd#rences in Interstate’s favor, no reasonabl
jury would find the work was performed any athiene. Accordingly, the Prior Completed Wo
exception applies here, and First Specialty’s amfor summary judgment as to its duty to
indemnify inParadise Couris GRANTED.

f. Wigwam Ranch

The facts as relevant Wigwam Ranclare described in detail above. First
Specialty also declined to indemnify Sunstat@igwam Ranclvased on communications fron
Sunstate’s counsel representing the insuredi& was completed in December 2007, before t
policy’s start date, July 2008, triggering theoPCompleted Work Exclusion. FS MSJ at 22—
FS MSJ, Ex. X, ECF No. 43-12, 516 (email from Sunstate’s defense counsel to First Speci
claim administrator). The emdibm Sunstate’s counsel statés/e reviewed the Sunstate job
files | have and it appears Sunstate performexk from 2004 to late 2007 (December 2007).”
FS MSJ, Ex. X, ECF No. 43-12, at 116. It icleéar whether the documisrthat follow in the
exhibit are the “jobifes” referenced.See id, Ex. X at 119-149.

Interstate objects to the email arguing sketement it contains hearsay and ther
is no “evidence or affidavit reflecting the basis poovision of this information or its reliability.’
Interstate Objs., ECF No. 47-2, at 3. First Sggcounters that, because Exhibit X is an emé
from Interstate’s counsel to FirSpecialty, it is an admissidoy Interstate, through its counsel.
FS Reply at 6 (citing Fed. R. Evi801(d)(2)). The partsestipulated that Exhit X in its entirety
was a true and correct copy of datents provided by First Speciatty Interstate pertaining to
Wigwam Ranchand that the document was “genuine and authentic.” FS MSJ, Ex. G, ECF
43-8, at 42. Interstate’s objemti is overruled for the purposé summary judgment, and the
court considers the email as admission by a party-opponeiseered. R. Evid. 801(d)(2kee

also Burch 433 F. Supp. 2d at 1119-20 (court may evaluate evidence in an inadmissible fq
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the evidentiary objections could be cusgdrial); United States v. McKeoi@38 F.2d 26, 30 (2d
Cir.1984) (“Statements made by attorney concenng a matter within hismployment may be
admissible against the party retamithe attorney[.]” (citation omittB). This e-mail is the only|
evidence offered by either sitle show when Sunstateigrk was completed; without
contradictory evidence or a reason to serioustiptids authenticity, it is sufficient for First
Specialty to overcome the presuroptof coverage in this cas&ee Safeco Ins. Co. of Am. v.

Superior Court140 Cal. App. 4th at 880 (“When a gub defend is shown, nonpatrticipating

coinsurers are presumptively liable for both thete@f defense and settlement.”). Even drawing

all inferences in Interstate’s favor, on thiastevidentiary record, measonable trier of fact
could conclude D.R. Horton’s wiowas performed at any other time. Accordingly, the Prior
Completed Work Exception must apply becatieepolicy did not begin until July 20, 2008,
FSUMF 46.

First Specialty’s motiofior summary judgment onéhssue is therefore
GRANTED and Interstate motion is DENIED.

g. Conclusion

For the foregoing reasons, Intetsta motion for summary judgment on its
declaratory relief claims IGRANTED as to First Specialty’s duty to indemnifyAfired, Alstatt
andCeccarelliand DENIED as to First Spatty’s duty to indemnify irParadise Courand
Wigwam Ranch First Specialty’s motion for summary judgment on Interstate’s declaratory
claims is DENIED as to its duty to indemnifyAdired, Alstatt Ceccarelliand GRANTED as to
Paradise CourandWigwam Ranch

B. EquitableContribution

Interstate’samendeadcomplaintincludes claims against First Specialty for
equitable indemnity, equitable contribution aglitable subrogation for both indemnity costs
and defense expenses paidhe underlying casesSeeFAC at 1. However, in its motion for
summary judgment, Interstate discusses only dgjaitzontribution; it doesot expressly reservg
any of its other equitable claim&eelnterstate MSJ at 35. Accortjly, the court addresses on

Interstate’s arguments regardingetguitable conthution claims.
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“In the insurance context, the rightdontribution arises when several insurers
obligated to indemnify or defertle same loss or claim, and ansurer has paid more than its
share of the loss or defenddx® action without any participation by the otherSiteman’s Fund
Ins. Co. v. Maryland Cas. C®5 Cal. App. 4th 1279, 1293 (1998ge also Assurance Co. of
Am. v. Nat'l Fire & Marine Ins. Cp595 F. App’x 670, 672 (9th Cir. 20L&applying Fireman’s

Fund Ins. Cq.65 Cal. App. 4th at 1293, to insurancspdite over underlying Neda state cases).

In a situation like this one, “wine multiple insurance carrierssure the same insured and cove
the same risk each insurer has independent standing to assert a cause of action against [
coinsurer[] for equitable contribution when itshandertaken the defenseindemnification of
the common insured.fd. Equitable contribution allowshe coinsurer to sue the non-
participating insurer for the “excess it paid ovepitgportionate share tiie obligation on the
theory that the debt . . . should be sharethbyn pro rata in proption to their respective
coverage of the risk.’Id. The party seeking contributiondys the burden of “producing the
evidence necessary to calculate” what its “faareh of the costs is and can only recover from
co-insurer an amountahwould “result in tk first insurer payingessthan its ‘fair

share.” Scottsdale Ins. Cp182 Cal. App. 4th at 1028 (emphasis in originsde also Assuranc
Co. of Am. v. Nat’l Fire & Marine Ins. CoNo. 2:09-CV-01182-JCM, 2012 WL 2589883, at *!
(D. Nev. July 5, 2012) (applyin§cottsdale Ins. Cdo insurance dispute involving Nevada sta
cases)aff'd, 595 F. App’x 670 (9th Cir. 2014). Deterrmg what “fair share” means is in the
discretion of the trial courtScottsdale Ins. Cp182 Cal. App. 4th at 1028 (“In choosing the
appropriate method of allocatingfdase costs among multiple liabfinsurance carriers, . ..
trial court must determine which methodadtbcation will most equitably distribute the
obligation among the insurers prdaa. as a matter of distribuéyustice and eqty.” (internal
quotation marks andtations omitted)).

1. Effectof Deductibleon Equitable Allocation

First Specialty argues the allocationitsfshare of expenses in the underlying
cases should be reduced based on the amourd dettuctible in the First Specialty policies.

First Specialty does not point émy case law in which a couras actually taken a policy’s
32
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deductible into account whequtably allocating dense expenses among co-insureeeFS
Opp’n at 22-25 (citingignal Cos. Inc. v. Harbor Ins. C&7 Cal. 3d 359, 369 (1980) (holding
“varying equitable considerations” affect theud®s determination of equitable allocation);
Montrose Chemical Corp. of Calif. v. Admiral Ins. CH0 Cal. 4th 645, 668.995) (noting
allocating cost of indemnity ammg co-insurers, “may requird@cation of contribution amongst
all insurers on the risk in proportion to theaspective policies’ liabty limits (such as
deductibles and ceilings) . . . .”)). Because tdplé contribution arises out of the court’s

equitable powers, not the insurezsntracts, the deductible thtesld contained in one insurer’s

policy is not dispositive of thamount it owes its co-insureGee Companies, Inc. v. Harbor Ins.

Co, 27 Cal.3d 359, 369 (1980). Instead, it is govelmetequitable principles . . . [and] these
principles do not stem from agmaent between the insurers|,] thapplication isnot controlled

by the language of their contractghvihe respective policy holdersldi. Moreover, it is the

insurer’s responsibility to collet¢he deductible from its insuretthe beneficiary of the insurance

contract. Therefore, it would be inequitatdeaeduce the amount ofdlequitable contribution
owed to Interstate based on tteductible amount in First Specia# policy. The court will not
reduce the equitable contribution owtednterstate on this basis.

2. EquitableContributionfor DefenseExpenses

Interstate seeks reimbursement fromstFSpecialty, under a theory of equitable
contribution, in the amount of fifty percent défense expenses it ittes to have paid istatt,
Baker, Paradise CoudndWigwam RanchSeelnterstate MSJ at 35.

a Alstatt Paradise CourandWigwam Ranch

First Specialty argues Interstate hasmet its burden of prddo show the proper
allocation of defense costs Atstatt Paradise CourtandWigwam Ranchbecause, in all three
cases, there is evidence to suggesither co-insurer contributé¢o the insured’s defense.

In Alstatt First Specialty points out that Interstate has admitted another co-in
Navigators, paid for a portioof the settlement, but Interstate has not provided evidence
regarding whether Navigators contributedhe insured’s defense expens8seFS Opp'n at

31-32; FS Add'l UMF 57, ECF No. 46-2, at 21 ifogt FS Opp’n, Ex. Ill, ECF No. 46-5, at 16,
33
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19”2 (Barnes testifying Navigators ewibuted $10,000 teettlement irAlstattand Interstate
contributed $80,000)).

Similarly,in Paradise CourandWigwam RanchFirst Specialty argues there is
evidence suggesting at least on other insureraB&lational Insurance Company, participateq
Sunstate’s defense. FS Add’'l| UMF 56 (citir§ Opp’n, Ex. GGG, ECF No. 46-5, at 82 (Dallg
National Insurance Company lettegarding participation in SunstaDefense); Ex. JJJ, ECF N
46-5, at 137 (letter to Fireman’s idilnsurance Company from Ins¢ate’s counsel noting Dalla
is participating in defense); Ex. lll, ECF No. 46-5 (Barnes D¥m),2—6 (testifying that she
cannot recall if Dallas National’s caifiuted to defense of Sunstat), at 22—28 (testifying as t
potential Dallas National contributed(l, at 34 (Barnes Dep. Exhibit 22 (Dallas National
Insurance Company letter regarding apation in Sunstate defense))).

Yet, in all three cases, Interstate afkdifty percent ofthe expenses it paid
defending the insured in both thetions, without presenting evidenwhether Dallas National ¢
any other co-insurgraid a share of the defense costgerbtate MSJ at 35. Hypothetically, if
Dallas National and Interstate contributed equ@llthe defense, for Interstate to receive fifty
percent from the third, noparticipating insurer wuld be inequitable, because First Specialty
would owe both Dallas National and Interstate roughly thirty-thezeent of each of their costs
not fifty percent.See Scottsdale Ins. C&82 Cal. App. 4th at 1033, 10-35-36 (rejecting co-
insurer’s argument that “it shaureceive equitable contributiam the amount of half of the
amounts it had paid, regardlessnadfether any other insurers sharedhe defens or indemnity
of any of the common insureds”). Similarly, without any evidence of the amounts paid by
possible co-insurers, Interstateshrot met its burden to show nangéne dispute ofmaterial fact
exists regarding the amount First Spigiawes as equitable contributionAdstatt Paradise
CourtandWigwam RanchSee idat 1028.

I

23 Citations are to internal pagination.
24 Citations are to it@rnal pagination.
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Summary judgment on Interstate’s equitable contribution claim Alstatt,

Paradise CourandWigwam Rancls DENIED.

b. Baker

Asto Baker, First Specialty argues there is not sufficient evidence to show
Interstate paid a g&ement of $15,000 iBaker, and therefore its calculation of what First
Specialty owes, after subtracting the $25,000 dededtilterstate receivefrom the insured, is
inaccurate. FS Opp’n at 30-31. Interstate’s eviglence of the settlement is a copy of the
global settlement agreement, which does notsprecisely how mucnterstate paidSeeFS
Reply at 19; Nelson Decl., Ex. VBgkerSettlement Agreement), ECF No. 41-23. First Speci
offers the deposition of Interstate’s Rule 3Q¢b)witness, Leslie Baes, who reviewed the
relevant litigation record shamg “payment history.” BarneBep., Ex. 30, ECF No. 43-13 at 1
(redacted). Barnes testified thiae record “as it's been refited doesn’t reflect settlement
payments, just expense payments.” FS MSJGG (Barnes Dep.) at 40. This testimony
reinforces the absence of esitte supporting Interstédeclaim that it paid a $15,000 settlemen
in the case.

Without more, Interstate has not met its burden of showing there is no genui
dispute of material fact as frst Specialty’s equitableoatribution, and smmary judgment on

this claim is DENIED.

3. Equitable Contribution for Settlement Costs

Regarding indemnification, Interstate argtleat First Specialty’pro rata share g
the settlement costs should be determimgtipooling” occurrencdimits of liability
and determining each carrier’s proportionate exposure. Interstate MSJ at 25J§ifing
Casualty of Calif. v. Seaboard Sur. €06 Cal. 3d 598, 619-20 (1986)). Interstate argues ea
Interstate policy and each First Speciglbficy has a “per occurrence” limit of $1,000,000,
therefore the insurers’ contributiosBould follow a one-to-one ratidd. at 35-36. IrAllred,
Alstatt andCeccarelli, the three underlying ces for which the court has found First Specialt

had a duty to indemnify, only one First Specigltficy was implicatedrad one Interstate policy
35
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was implicated, and therefore Intetsteequests here fifty percenttbe settlement costs it paid
in those casedd.

Interstate has provided evidence to sh@y it settled the case against insured
Charles Wheeler iAllred for $1,500, IUMF 6 (citing Nelson Decl., Ex. G (Settlement
Agreement), ECF No. 41-7; Ex. H (proof of pagmt of $1,500), ECF No. 48) (disputed); (2) it
settled the case against insured MS Concrefdsitatt by funding $80,000 of a $90,000
settlement payment, IUMF 13 (disputed);l$ta Decl., Ex. O (Alleation Demand), ECF No.
41-15;id. Ex. P (Proof of Payment,CF No. 41-16; and (3) thétsettled the case against
insured MS Concrete i@eccarellifor $4,500, IUMF 29 (citing Nelson Decl., Ex. BB (Settlem

Demand), ECF No. 41-28; Ex. CC (Proof olyReent and Settlement Agreement), ECF No. 41-

29) (disputed).
First Specialty objects to all of Interstate’s evidence on the basis that it lacks

foundation, because Mr. Nelson, who authenticateésxthaits, “is not qualified to declare that

ent

any portion of any claim file is aue and correct copy of what he believes it to be.” FS Evidence

Objs., ECF No. 46-1, at 2. Againgtiparties stipulated to the authenticity of these documents.

Interstate Responses to Objs., ECF No. 51-2,(aeiting ECF No. 438 at 39). The court

overrules First Specialty’s objection, and consdée evidence in its current form, because the

evidentiary objections codlbe cured at trialBurch 433 F. Supp. 2d at 1119-20. Otherwise,
First Specialty does not make any arguntnagainst Interst&'s showing irAllred andCeccarellj
and the court finds Interstate has met its buafetemonstrating its silement expenses for
purposes of summary judgment. The court finds g-fifty split of those expenses is equitable

Accordingly,Interstate’smotionfor summary judgment on the equitable
contribution claims as to indemnificationAdired andCecarrelliis GRANTED.

As explained above, Intgate’s claim regardinglstattfaces the same infirmities
as its claims ifParadise CourandWigwam Ranchexacerbated by the fact that Interstate has
explained why it was liable for nearly 90 percentief settlement, while the co-insurer paid th
remaining 10 percentSee Scottsdale Ins. C&82 Cal. App. 4th at 1033. Without more

evidence as to what Interstate’s “fair share” $ttde, the court cannot conclude First Special
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is required to contribute fifty peent of Interstate’s settlement cost. Interstate’s motion for
summary judgment as to its equitable contribution claiilstattis DENIED.

4. Conclusion

Interstate’snotionfor summaryjudgmentof its equitable contribution claims is
DENIED as toAlstatt, Baker, Paradise CouaindWigwam Ranch The motion is GRANTED as
to its equitable contribution claims for indemnity payment&lired andCeccarelli

V. CONCLUSION

For the foregoing reasons, it is hereby ORDERED that:
1. Interstate’s motion for summary adjudioatis GRANTED as to its claims that
First Specialty owed the sured a duty to defend Alstatt Baker, Paradise CourandWigwam

Ranch. First Specialty’s motion is DENIED as to the same claims.

2. Interstate’s motion for summary adjudioatis GRANTED as to its claims that
First Specialty owed the insured a duty to indemnifglired, AlstattandCeccarelli First
Specialty’s motion is DENIEs to the same claims.

3. Interstate’s motion is DENIED asite claims that First Specialty owed the
insured a duty to indemnify iRaradise CoureandWigwam Ranch.

4, First Specialty’s motion is DENIED as boterstate’s claim that First Specialty
owed the insured a duty to indemnifyRaradiseCourt.

5. First Specialty’s motion is GRANTED as to Interstate’s claim that First Spec
owed the insured a duty to indemnifyMvigwam Ranch

6. Interstate’s motion is GRANTED asite claims for equitable contribution from
First Specialty foAllred andCeccarelli Interstate’s motion is DENIED as to its equitable

contribution claims foAlstatt Baker, Paradise CouratndWigwam Ranch

NPt ls /

CHIEF JfQ/"ED STATES DISTRICT JUDGE

DATED: August 28, 2020.
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