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8 IN THE UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 ANTHONY HERNANDEZ, No. 2:17-CV-1803-KIJM-DMC-P
12 Plaintiff,
13 V. ORDER
14 THOMAS,
15 Defendant.
16
17 Plaintiff, a prisoner proceeding pro, §eings this ciMirights action under
18 | 42 U.S.C. 8 1983. The matter was referred to iedrStates Magistrate Judge as provided by
19 | Eastern District of dornia local rules.
20 On August 31, 2018, the Magistrate Jufiggal findings and recommendations,
21 | which were served on the parties and which caetanotice that the parties may file objections
22 | within the time specified therein (Doc. 32)imely objections to the findings and
23 | recommendations have been filed.
24 In accordance with the provisions2d U.S.C. 8§ 636(b)(1)(C) and Local Rule
25 | 304(f), this court has conductedi@novo review of this case. Hawy reviewed the file, the court
26 | finds the findings and recommendations tsbpported by the record @by proper analysis.
27 In his objections, defendant contendsMegistrate Judge misstated the law. The
28 | Magistrate Judge citedltarzewski v. Ruggiero, 830 F.2d 136, 139 (9th Cir. 1987), afetnan v.
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Hall, 83 F.3d 1083, 1092 (9th Cir. 1996), for the propasithat, generally, allegations of verb
harassment do not state a claim under the Eightandment unless it is alleged that the
harassment was “calculated to . . . causeftisner] psychological damage.” Defendant’s
objection is technically correct that the quoted language appearkéanan but not in
Oltarzewski. Keenan, however, cite®ltarzewski in support of the quoted language. The
Magistrate Judge’s citation error does not change the sulistantlysis, with which the court
agrees.

Defendant also objects on the basis plaintiff has not affirmatively alleged
defendant’s conduct was calculated to caugehmgogical damage. The court rejects this
argument because, as the Magistrate Judge nu&extiff alleged defendant Thomas is a priso
psychologist and the alleged contlaccurred during a therapy seassi It is reasonable to infer
from these allegations by a pro se defendant Thomas acted for the purpose of inflicting
psychological damage beyond whatever mental impants for which plaintiff was already bei
treated. See Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009).

Accordingly, IT IS HEREBY ORDERED that:

1. The findings and recommendations filed August 31, 2018 (Doc. 32),
adopted in full, except as the citation error noted herein;

2. Defendant’s motion to dismiss (Doc. 12) is denied;

3. Defendant shall file an answerplaintiff’'s complaint within 30 days of
the date of this order; and

4. This matter is referred back to the assigned magistrate judge for all f(
pretrial proceedings.

DATED: October 4, 2018.

STATES DISTRICT JUDGE
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