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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | BENJAMIN MARTINEZ, No. 2:17-cv-1880 AC P
12 Petitioner,
13 V. ORDER
14 | W.C. MUNIZ,
15 Respondent.
16
17 Petitioner is a state prisoneithout counsel seelg a writ of habeas corpus pursuant to
18 | 28 U.S.C. § 2254. He has filed a petition (EGH ) which, for the reasons identified below,
19 | does not appear to state a cognizédtkeral claim. It also appeato be untimely. Petitioner will
20 | be afforded an opportunity to show cause ashy this petition should not be recommended for
21 | dismissal with prejudice orntker of those grounds.
22 l. Legal Standards
23 The court must dismiss a habeas petitiopation thereof if the prisoner raises claims
24 | that are legally “frivolous or malicious” or féib state a basis on which habeas relief may be
25 | granted. 28 U.S.C. 8§ 1915A(b)(1),(2). The conuist dismiss a habepstition “[i]f it plainly
26 | appears from the petition and any attached exftitgiisthe petitioner is not entitled to relief[.]”
27 | Rule 4 Governing Section 2254 Cases.
28 | 1
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. Background

On June 27, 2000, petitioner was convictethamLassen County Superior Court of
battery of a non-prisoner in vetion of Cal. Penal Code 84501.5. ECF No. 1 at 1. He was ¢

convicted of resisting an executive officer in aitddbn of Cal. Penal Cod®69. 1d. Petitioner wa

sentenced as a “three-striker” agiden an indeterminate sentencewénty-five years to life._ld.

Petitioner represents that hisetit appeal was denied by theli@ania Court of Appeal on an
unspecified date in either 20002001. _Id. at 2. It is uncleavhether he filed a petition for
review with the Calibrnia Supreme Court.

More than a decade later, in July 2016,tmeter filed a habeas petition with the Lasse
County Superior Court in which he argued tha}:tke trial court illeghy assessed two strikes
based on a single prior conviction; (2) he was assessed a third strike for an offense that w
neither serious nor violent in contraventiorGalifornia Proposition 36 gssed after petitioner’s
conviction in 2012); and (3) after respondent fatiedespond to his habeas petition, he argue
that he was entitled to relief basea that default._Id. at 3. Thseiperior court da@ed the petition
on October 4, 2016 in a reasonedid®n. 1d. at 48-50. Subsequeetitions based on those
same grounds were summarily denied on Nowvam2i3, 2016 by the Califora Court of Appeal
(id. at 52) and on January 25, 2017 by theéf@aia Supreme Court (id. at 54).

Petitioner now raises the same claims before this court.

. Analysis

A. Timeliness

It is apparent from the face of the petitioattht is untimely. A feeral habeas petition
must be filed within one yeaf: (1) the date the state cojutigment became final, either by
conclusion of direct review or ¢hexpiration of time to seek suntview; (2) the date on which &
impediment to filing created by state action imoxed (if the applicant was prevented from fili
by that action); (3) the date on which a consbnal right is newly ecognized by the U.S.
Supreme Court and made retroactive on collateraéw; or (4) the date on which the factual
predicate of the claim could have been recoghtheough the exercise of due diligence. See

U.S.C. § 2244(d). Here, petitioner acknowledips his underlying conviction occurred more
2
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than seventeen years before this petition wag.fieCF No. 1 at 1. In the timeliness section o
his petition he states that tltsurt should consider his petititbecause: (1) he is appealing an
illegal sentence; and (2) recent changeSalfornia sentencing law. Id. at 15.

Neither of the grounds advanced by petitroeaders his petition timely. First, the
alleged illegality of his sentence does natept him from the timeliness requirements. All
habeas petitioners allege thatithconvictions, sentences, or both are in some way illegal. T
court would have no grounds¢onsider their claims othervas The one year time limit
described above would be meaningless if ettioner could ignore tased on the allegation
that his conviction was unlawful.

Second, changes in California law do not tieé limitations period. As noted above, a
later accrual date may be found where the ééh@tates Supreme Couecognizes a new and
retroactive federal constitutional right. S2&U.S.C. § 2244(d)(1)(C). There is no similar

exception for changes in state law. &&® Shannon v. Newland, 410 F.3d 1083, 1088-89 (9

Cir. 2005) (rejecting proposition that change inestatv qualifies as “factual” predicate for claim

raised in federal habeas petition).

B. Failure to State a Cognizable Federal Claim

Even if the petition could be construedtiasely, the court concludes that none of
petitioner’s claims are cognizable on federdidas review. Two dfis claims expressly
challenge the state court’s adjudication of @ahfa’s three strikes law and its subsequent

modifications. The United States Supreme Court has repeatedly emphasized that federal

nis

habe:

relief is not available for erroiia state courts’ adjudication of state law matters. See Swarthout

v. Cooke, 562 U.S. 216 (2011) (per curiam) (“Wednatated many times that federal habeas

corpus relief does not lie forrers of state law.”); see al&stelle v. McGuire, 502 U.S. 62, 67

(1991). In_Miller v. Vasquez, the Ninth Circineld that, whether a pri@onviction qualifies for

a sentence enhancement under California lawtia wognizable federal habeas claim. 868 F.
1116, 1118-19 (9th Cir. 1989). A state sentencingrenay violate due picess if a petitioner
can demonstrate that the state Ewor was “so arbitrary or caprows” so as to constitute an

independent federal due praseor Eighth Amendment violation. Richmond v. Lewis, 506 U,
3
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40, 50 (1992). Nothing in the pleadings indisdt@at the state courts acted arbitrarily or
capriciously in adjudicating petitioner’s sentencing claims, however.

Petitioner’s third claim is also non-cognirabHe argues thdlhe superior court’s
decision to deny him habeas relief after responfigled to address his petition violated his
federal due process rights. ECF No. 1 at TBe federal guarantee of due process does not
automatically entitle a litigant to default judgnt when a responding party fails to answer his

claims. _See Aldabe v. Aldabe, 616 F.2d 10882 (9th Cir. 1980) (“The district court’s

decision whether to enter a default judgmerat éiscretionary one.”). The court notes that
petitioner cites Cal Rules of Court, Rul®%31 and Cal. Penal Code 88 1480-1485.5 as the bé
for his claim to relief. ECF No. 1 at 10. Evassuming that the superior court failed to comp
with these state law provisionsaajudicating petitioner’s state habeas petition, a federal hal

court may not review claims of state law err&ee Estelle, 502 U.S. at 67; see also Langford

Day, 110 F.3d 1380, 1389 (9th Cir. 1996) (holdinaf th petitioner “may not, however, transfor

a state-law issue into a federal one merelpdserting a violation of due process.”).
IV.  Conclusion
Rather than recommending immediate dssal, the court will afford petitioner an
opportunity to show cause asvitay his petition states a cognizalbederal claim and is timely.
Itis HEREBY ORDERED that petitioner hasrtia days from the date of this order’s
entry to show cause, in writing, why his pieth should not be dismissed based on the ground
identified in this order.
DATED: September 12, 2017 , -~
m’z——— &{ﬂ’)——(—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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