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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

GREGORY MINER, No. 2:17-cv-1896-MCE-EFB P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

W. DAVID SMILEY, et al.,

Defendants.

Plaintiff is a state prisoner proceeding without counsel in an action brought pursuar
U.S.C. § 1983. Defendants move for summadgment. ECF No. 29. For the reasons that
follow, the motion must be granted.

l. The Complaint

Following screening under 28 U.S.C. 8§ 1915 ENo. 8), two claims remain in this
action: (1) for deliberate indifference to €ers medical needs in violation of the Eighth
Amendment, against Rudas, a doctor at Mideek State Prison (“MCSP”), and (2) for
retaliation in violéion of the First Amendment, againstyn, also a doctor at MCSP. ECF |
1 at 5-7.

Plaintiff alleges that he suffers from rheumdtarthritis, for which he took a “biologic,”

immune-suppressing medicatiold. at 5. On September 29, 2016, he was seen by defendant

Rudas for excessive swelling in his right kné#. Rudas told plaintiff he would insert a needl|
1
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into the joint “to remove some fluidsrfoultures” and then inject a steroittl. Plaintiff told
Rudas that his biologic medication had heéen stopped, but Rudas went ahead with the
procedure without first consutig plaintiff's rheumatologistld. The fluid culture came back
negative.ld. But plaintiff subsequently developedv/thicillin-resistant Staphylococcus aure
(“MRSA”) bacterial infection in tl knee that required hospitalizatiold. at 5-6. According to
plaintiff, the initial negative culture shouisat the MRSA was intiduced to the knee during

Rudas’s procedurdd. at 6. Plaintiff alleges that Rudastare was deliberately indifferent

because he disregarded thatipliff was on immunosuppressantids and performed the needle

aspiration without first stoppindgpdse drugs, as a “short cutid. Plaintiff further alleges that

Rudas failed to provide follow-up caréd.

Plaintiff alleges that, on December 23, 2016u§tan discontinued an order that plaintiff

be provided his meals in hislcé “cell-feeding chrono”) anglaintiff's prescriptions for
Gabapentin and morphine sulphaté. at 7. According to plaintiff, when he asked a nurse w
Vaughn had discontinued the chrono and medinatishe told him, “Maybe you shouldn’t 602
doctors.? Id.

Il. The Parties’ Factual Contentions and Evidence

A. The Deliberate Indifference Claim

Defendant Rudas has submitted a declaration attesting to the following facts: He hé

a physician in good standing since 1978. ECF Not 291-2. He has performed hundreds of

surgeries and other procedures, ranging from ¢exrgurgeries to “very minor procedures, su¢

as the patellar bursa aspiration that is at issue in this clabeat 2. He has worked as a
physician and surgeon at MCSP since 20iH0.

In September 2016, plaintiff's primary care pes referred him to Rudas for evaluatig
and treatment of plaintiff's right kneed. Plaintiff's medical recorslshow that plaintiff had
been suffering from a painful and swollen kneeskweral weeks and that medical staff had to

i

! California state prison inmatasd staff often refer to pos grievances as “602s” as
such grievances are submitted on Califoiégpartment of Corrections form 602.

2
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him on September 20, 2016, that he was being reféorean appointment to have his right knee
evaluated and draineldl. at 2-3; ECF No. 29-6 at 4-16.

Rudas saw plaintiff on September 29, 2016.FBD. 29-4 at 3. Rudas noted a “large
right knee patellar bursa effusion,” which meangifluad accumulated in theirsa sac in front of

[plaintiff]'s knee.” Id. Based on his medical echation and years of gctice, and plaintiff's

=

history of rheumatoid arthritis, Rudas believedttta patellar bursa neledaspiration and steroic
injection were appropriate treatments to addiglaintiff]'s condition ad relieve his pain.”ld.
Rudas has performed this “minimally invasiyprocedure over 200 times in his careler. at 3,
4,

Rudas explained the predure to plaintiff.ld. at 4. Plaintiff expessed concern that he
was on the medication Humira, and Rudas respotidd¢dhe procedure wwanot contraindicated

by him being on Humirald. Rudas explained that any medical procedure, including the kn

1%

aspiration, carries ask of infection. Id.

A registered nurse preparpthintiff's knee with Betadie, a topical antiseptidd. Rudas
washed his hands, put on stegl&gical gloves, and injecteéke anesthetic Lidocaineéd. The
needles and syringes used throughout the proeederre taken from unoped, sterile packaging
immediately before the proceduriel. The registered nurse cleaned the Lidocaine vial and the
steroid solution vial with antiséip just before Rudas begatd.

After the Lidocaine took effect, Rudas ingelan 18-gauge needle with an attached

=

syringe into the bursa through the areat timd been prepared with Betadihe. Rudas remove
about 16 milliliters of bloody, non-clotted fluid from the kndd. He did not say, “Oh shit, it is
blood,” as plaintiff claims he didld. at 5. Rudas then injected 80 milligrams of Kenalog, a
steroid, into the bursdd. at 4. He withdrew the needlecawatched the nurse apply a sterile
dressing and Ace bandagkel. He told plaintiff to return irmediately if he experienced redness

or increased tenderneseger his right kneeld. at 5; ECF No. 29-6 dt9. Rudas issued a

physician’s order that plaintiff b&een by his telemedicine rheumatologist within two weeks and

that the extracted fluid be senta laboratory “to be definitiveliested to rule out a bacterial

process.” ECF No. 29-4 at 5; ECF No. 29-6 at 19.
3
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According to Rudas, no part of the procexlwas contraindicated by plaintiff's Humira

prescription. ECF No. 29-4 at 5. He declares,

Humira is a prescription drufat is a tumor necrosisd@r inhibitor, also called
a “biologic.” | have never been aded by the manufacturer of Humira that
patients taking this medication shodldcontinue the medication before
undergoing minimally invasive proceds such as the needle aspiration
performed in this case. Available safe@tformation for Humira indicates “major
surgery” as a possible conoebut not minimally invasiverocedures. ... In my
medical career, | have performed nmisargeries or minimally invasive
procedures on numerous patients négogi Humira or other similar biologic
agents and | have never previouslysmrce seen infectious complications.

Id.; see alsd&ECF No. 29-6 at 22-27 (Medication Guide Fbumira). Rudas submits as an exhi
the United States Food and Drug Administratsolfedication Guide for Humira. ECF No. 29-
at 22-27. The Guide warns that “Humira can lothe ability of your immune system to fight
infections. Serious infections have occurregaople taking HumiraThese serious infections
include tuberculosis and infeatis caused by viruses, fungi,lmacteria that have spread
throughout the body. Some people hdiexl from these infections.ld. at 22. It further informg
“After starting Humira, call your ddor right away if you have anfection, or any sign of an
infection. Humira can make you more likely td geections or makergy infection that you may
have worse.”ld. Humira is administered by injection under the skoh.at 24. The guide does
not cover protocol for medical predures like needle aspirations or surgeries, major or mino

Rudas again saw plaintiff on November 18, 2@d6a staphylococcus infection in his
right knee. ECF No. 29-4 at 5. Rudas aradmiff discussed that was possible that the

infection had been causbsg the needle aspirationd. But it was also possible that the culture

performed after the aspiration had resulted irags& negative” and that the staph infection had

already taken hold before the procedure was perforriakdt 5-6.

Plaintiff does not dispute the majority @fcts recited by Rudas, with these potentially
relevant exceptions. Accordj to plaintiff's declaration, &das did not notice “it was a bloody
effusion” “until during the aspiratn.” ECF No. 34 at 113. Plaifftalso claims that he did not
consent, orally or in writing, to the procedutd. at 114. He also asserts that Rudas “reviewe
the manufacturer of Humira warning signs for infections and that a patient may be unable

new infections.”ld. Plaintiff concedes that the “Available Safety Information does not even
4
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mention minimally invasive procedures,” but camds that it “should not have to” because of |
other infection warningsld. Plaintiff testified at his depogin that, during the procedure, Ruc
said, “Oh shit. It is blood.” ECF No. 30 (Noé& of Lodging of Depositiofiranscript); Pl.'s Dep.
at111:11-13.

B. The Retaliation Claim

Defendant Vaughn declares that he has laggmysician and surgeon in good standing
since 1997. ECF No. 29-5 at 1-2. He’s worksd physician and surgeon at MCSP since 2(
Id. at 2. At the time relevant to the comptaime was plaintiff's primary care physiciatd.
Vaughn saw plaintiff on December 16, 2016 for a follggvisit after plaintiff had been releasg
from MCSP’s correctional treatmecenter (where he had befen treatment of the staph
infection). Id. at 3. Vaughn had no knowledge at thatitiat plaintiff had filed a grievance
against Rudasld. He had not seen the grievance eetbinformed of the grievance by anyone
nor did he handle the investigationresponse to the grievandel.

On December 16, 2016, plaintiff was receivB@milligrams of mgphine sulfate twice
daily and 600 milligrams of gabapentin three times per day “for pain associated with his rig
knee bursitis.”Id. Vaughn had prescribed 15 milligramsjdevdaily, to plaintiff on September
7, 2016 to alleviate pain from the bursitlsl. Another provider increased the dose to 30
milligrams, twice daily, on December 5, 201d. According to Vaughn, “[flor non-cancer pai
morphine and gabapentin are pairdications typically intendddr short-term use due to their
addictive properties.’ld.

It was clear to Vaughn on December 16, 2016, glaantiff’'s septic bursitis had resolvec
and that it was therefore tinbe start weaning him from the morphine and gabapeidinHe
told plaintiff this, and ordered that, 21 days hence, the morphine be tapered to 15 milligran
period of seven days, and then discontinueldat 4. He also orderdtat the gabapentin be
reduced over twelve days, consistent wiistitutional policy and pharmacy protocolsl.
Vaughn had previously determined, on December 14, 2016, to begin tapering the morphin
14 days, but extended that period to 21 dsesr examining plaintiff on December 16thl.

1
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Vaughn did not renew plaintiff's cell-feedj chrono when it expired on December 23,
2016, because it was no longer medically-indicatddat 4-5. Nurse lheke had checked with
Vaughn that day about the chrono as welplamtiff's prednisone prescriptiorid. at 5. Vaughn
renewed the prednisone prescioptbut not the chrono, because ¢elding orders “are reserve
for inmates that cannot physically walk or otherwise transport themselves to the chow line
require quarantine for a highly contagious transmittable diseése Plaintiff's records showed
that, on December 16, 2016, he could walk, intermittently using a ¢an&CF No. 29-6 at 33.
A nurse’s note from December 23, 2016 recordatl it was ambulatory and his gait was witl
normal limits. ECF No. 29-5 at 5; ECF No. 29-&at If plaintiff had difficulty holding his fooc
tray, inmate assistants in the chow ftaluld help him. ECF No. 29-5 at 5.

Vaughn saw plaintiff again on January 6, 201d.. Plaintiff could wak briskly without a
cane.ld.; ECF No. 29-6 at 47. Vaughn’s physical exaation of plaintiff showed no need for
gabapentin or morphine. ECF No. 29-5 at 5udfan told plaintiff that his request for morphin
would be submitted to the institution’s pain management commiiteat 5-6. On January 12,
2017, the pain management committee — which consisted of other medical staff at MCSP
agreed with Vaughn that gabapentin was notceted for plaintiff's medical condition and that

the risks of morphine outweighed the benefits; ECF No. 29-6 at 49.

d
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D

Vaughn also submits a declaration from E. Hepworth, a Correctional Health Care Service

Administrator 1l at MCSP, who is responsible gupervising the instition’s health care

grievance office. ECF No. 29-7. In DecemB816, inmates at MCSP submitted health care
appeals by placing a completed grievance foralmcked box in their building or the program
office. Id. at 2. A custody sergeant wadypick up the appeals between 10 p.m. and 6 a.m. d

and deliver them to the watch officil. An office technician from the inmate appeals office

nily

would then pick them up and detivany health care appeals to the health care grievance office.

Id.
Plaintiff dated the appeal as submitted on December 14, 2018t 10. Hepworth’s
review of the grievance office’s computeaidking system shows that the office received

plaintiff's grievance against Rudas on December 19, 20d.6t 2. It was assigned to Dr. C.
6
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Smith, MCSP’s chief physician and saam, for review on January 5, 201d. at 3. This

“would have been the first time” Smith had beefioimed of the grievance, and he would have

then informed Rudadd. Grievance office records show that Rudas was told of the compla

January 9, 20171d. “Under CDCR regulations, staff compltsrare confidential and the [health

care grievance office] would not have notifieg ather physician aside from the subject of thg
staff complaint and the assigned eawer of the staff complaint.Td.

Plaintiff contradicts Vaughn’s alm that plaintiff no longereeded the morphine after th

174

nt on

D

e

bursitis resolved, and submits evidence that the medication was for pain from the rheumatoid

arthritis, which still existed after the bursitisaled. ECF No. 34 @B (note from Dr. Rudas
dated November 18, 2016 noting, “The patient is novextended release morphine to contro
bilateral hand arthritic pain. Upon CTC adsibn, the patient had been on a regimen of
[morphine sulphate] 15 mg b.i.d., but the patstates his bilateral hand pain is not being
controlled on that dose.”) Plaintiff concedes tiat gabapentin was for pain from the bursitis
Id. at 39.

Plaintiff also disputes Vaughn’s claim the did not know about the grievance agains
Rudas when he decided to discontinue the medications and cell-feeding chrono. Plaintiff
his own testimony on this point, claiming thédughn said to him on December 16, 2016 that
dissatisfied with Vaughn’s treatmempiaintiff could “file a 602 on that as well.” Pl.’s Dep. at
43:22-25. Plaintiff also testified that when d&sked a nurse on December 23, 2016 the reasa
the discontinuation, she replied, “Maybe ytwgldn’t 602 doctors.” Pl.’s Dep. at 39:8-15.

Plaintiff also disputes the evidence submitdgd/aughn that plaintiff was “ambulatory” and hi

his

|
submi

if

n for

\"2

gait was “within normal limits” on December 23rd, because he says has walked with a cane eve

since the bursitis and infectiohd. at 40. Plaintiff alsalisputes that he was capable of getting

own food with assistance fromlper inmates, arguing that no such helpers existed at MGEH.

Evidence shows that he needed a cane eneldber 16, 2016 and February 14, 2017 and th3
was still using one on August 18, 20118. at 101, 110-11; ECF No. 29-6 at 33.
Plaintiff disputes Vaughn'’s claim thdiy Vaughn’s January 6, 2017 examination of

plaintiff, plaintiff's right knee injury had resadd and plaintiff no longer needed gabapentin a
7
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morphine.Id. at 40. Plaintiff argues thataughn gave him a false diagnosis, and that, just of
month later, another physiciaorrectly found that plaintiff léhchronic right knee pain and
swelling, necessitating medication (Tramadol) and a ciheat 40, 101-03. However, the san
doctor found that, while plaintiff complained ofipahis “physical symptms are not consistent
with rheumatoid arthritis exacerbation” and pehapme from a torn meniscus or that plaintif
could be “drug seeking.1d. at 103;see also idat 101 (noting “no gresly visible signs” of
rheumatoid arthritis in theght knee and “naonal” x-rays).

Plaintiff speculates that the institutionairpaommittee agreed with Vaughn only beca

ISe

Dr. Smith served both on the committee and aviewer of plaintiff's appeals against Rudas and

Vaughn; according to plaintiff, if committdeadn’t upheld Vaughn’s decision, it would have
shown that Smith’s grievance determination ¥Matighn did not retaliate against plaintiff had
been incorrectld. at 41.

[I. The Motion for Summary Judgment

A. Summary Judgment Standards

Summary judgment is appropriate when theréo genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases intwthe parties do not dispute the facts relevg
to the determination of the issues in the case which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&t77 U.S. 242, 247-50 (198&w. Motorcycle Ass’n v.
U.S. Dep’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994t bottom, a summary judgment
motion asks whether the evidence presents agirffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselaind dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” Matsushita Elec. Indus. v. Zenith Radio Cod¥5 U.S. 574, 587 (1986) (quoting Fed.

Civ. P. 56(e) advisory committee’s note on 18@3ndments). Procedurally, under summary
8
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judgment practice, the moving pafligars the initial rggnsibility of preseting the basis for its
motion and identifying those portions of the redogether with affidats, if any, that it
believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;
Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there is@ugee issue for trial. Fed. R. Civ. P. 56@&hderson
477 U.S. at 248Auvil v. CBS “60 Minutes’67 F.3d 816, 819 (9th Cir. 1995).

A clear focus on where the burden of proof liescathe factual issue in question is cru¢

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whiokgates the opponent’s clairSee, e.g., Lujan v. National
Wildlife Fed’'n 497 U.S. 871, 885 (1990). Rather, the mgyarty need only point to matters
which demonstrate the absence geauine material factual issu8ee Celotexd77 U.S. at 323
24 (“[W]here the nonmoving party will bear the burdgrproof at trial on a dispositive issue, 3
summary judgment motion may properly bedaan reliance solely on the ‘pleadings,
depositions, answers to interrogaes, and admissions on fil§.” Indeed, summary judgment
should be entered, after adequate time for desgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden of proof at ti&de idat 322. In such a

circumstance, summary judgment must be grafisedong as whatever isefore the district

court demonstrates that the stamidi@r entry of summary judgmeras set forth in Rule 56(c), i$

satisfied.” Id. at 323.

To defeat summary judgment the opposing pamingt establish a genuine dispute as to
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #eatence in the outcome of the cagederson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law

will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
9
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determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe
in opposing summary judgment.AJ complete failure of proofoncerning an essential elemer
of the nonmoving party’s casecessarily renders allrar facts immaterial.'Celotex 477 U.S.
at 322.

Second, the dispute must be genuine. Inrdeteng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations, unsupported bigence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 24Pevereaux263 F.3d at 1076. More significantly, to
demonstrate a genuine factual dispute, theesnd relied on by the opposing party must be s
that a fair-minded jury “could return a vétfor [him] on the evidence presented®hderson
477 U.S. at 248, 252. Absent any such evideéneres simply is no reason for trial.

The court does not determine witness ibriitly. It believes the opposing party’s
evidence, and draws inferences nfasbrably for the opposing partysee id at 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&m. Int'l
Group, Inc. v. Am. Int'l Bankd26 F.2d 829, 836 (9th Cir. 1991) (Kieki, J., dissenting) (citing
Celotex 477 U.S. at 322). If reasonable minds daliffer on material fastat issue, summary
judgment is inappropriateéSee Warren v. City of Carlsbasl8 F.3d 439, 441 (9th Cir. 1995). (

the other hand, the opposing party “must do ntioa@ simply show that there is some

lils

t

-

it

ich

metaphysical doubt as to the material facts Where the record taken as a whole could not lead

a rational trier of fact to finébr the nonmoving party, there is fgenuine issue for trial.”
Matsushita 475 U.S. at 587 (citation omitted). Iratlcase, the court must grant summary

judgment.
10
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Concurrent with the motion for summary judgnt, defendant advideplaintiff of the

requirements for opposing a motion pursuant to B6lef the Federal Rules of Civil Procedure.

ECF No. 29-1see Woods v. Carg§84 F.3d 934 (9th Cir. 201Zand v. Rowlandl54 F.3d
952, 957 (9th Cir. 1998) (en bancgrt. denied, 527 U.S. 1035 (1998)ingele v. Eikenberry
849 F.2d 409 (9th Cir. 1988).

B.  Analysis

1. Deliberate Indifference Claim Against Rudas

The Eighth Amendment protects prisonfeosn inhumane methods of punishment an

from inhumane conditions of confinememilorgan v. Morgense65 F.3d 1041, 1045 (9th Ci.

2006). Extreme deprivations are required t&enaut a conditions-of-confinement claim, and
only those deprivations denying the miniroadilized measure dife’s necessities are
sufficiently grave to form the basi$ an Eighth Amendment violatiorHudson v. McMillian
503 U.S. 1, 9 (1992). “Prison officeahave a duty to ensure thpatsoners are provided adequa
shelter, food, clothing, sanitation, meali care, and personal safetylbhnson v. Lewj217 F.3d
726, 731-32 (9th Cir. 2000) (quotations and citations omitted).

To succeed on an Eighth Amendment claiedgrated on allegedly deficient medical
care, a plaintiff must establish that: (1) hel laaserious medical need and (2) the defendant’s
response to that need waaliberately indifferentJett v. Penner4d39 F.3d 1091, 1096 (9th Cir.
2006);see also Estelle v. Gambl29 U.S. 97, 106 (1976). A seriomedical need exists if the
failure to treat the condition could result inther significant injury or the unnecessary and
wanton infliction of pain.Jett 439 F.3d at 1096. A deliberatehdifferent response may be
shown by the denial, delay or intentional inéeeince with medical treatment or by the way in
which medical care was provide#iutchinson v. United State838 F.2d 390, 394 (9th Cir.
1988). To act with deliberate indifference, a nisfficial must both baware of facts from
which the inference could be drawn that a substantial risk of sér@asexists, and he must al
draw the inferenceFarmer v. Brennan511 U.S. 825, 837 (1994).

Thus, a defendant will be liable for vitilag the Eighth Amendment if he knows that

plaintiff faces “a substantial risk of serious harm and disregards that risk by failing to take
11
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reasonable measures to abatelitl’at 847. “[l]t is enough that thefficial acted or failed to act
despite his knowledge of a subtial risk of serious harm.ld. at 842.

Applying those standards hereaipltiff has not raised a triabissue of fact that Rudas
knew that the needle aspiration procedure posetstantial risk of serious harm to plaintiff.
Even crediting plaintiff's evidence (that Ruddismissed plaintiff's oncerns about undergoing
the procedure while on Humira, dwdt first consult plaintiff's rheumatologist, did not notice th
“it was a bloody effusion” until midway throudhe procedure, and did not obtain plaintiff's
consent to the procedure), plaintiff has ndimsitted any evidence rebutting Rudas’s declarat
and exhibits, which show that Rudas believed éha¢edle aspiration predure could be safely
performed on a patient taking Humira. None of the drug information submitted by either p
contradicts Rudas’s testimoRy.

Additionally, Rudas submits evidence th#itstandard precautions were taken in

performing the procedure to minimize the riskrdection. Plaintiff does not dispute that

evidence. That Rudas acknowledged later treaptbcedure may have introduced the infectign

does not diminish his attempts to limit plain@ffexposure to infection. Nor does it show that
risk of infection to plaintiff was so high astender Rudas’s decision to perform the aspiratio
deliberately indifferent.

Lastly, even if Rudas did not get plaintiftensent to the procedure (a fact that Rudas
disputes), plaintiff presents no argumenaaothority explaining how that lack of consent

establishes deliberate indifferenceee Mercaldo v. FisheNo. 1:13-CV-1139, 2017 U.S. Dist.

at

on

Arty

the

-

LEXIS 14769, at *7-8 (M.D. Pa., Feb. 1, 2017) (noting that “even a negligent failure to obtain

fully informed consent” does not violate therGttution and that, instead, the plaintiff must

2 Rudas objects to plaintiff's Exhibit ECF No. 34 at 57-64, which consists of the
Wikipedia entry for Adalimumab (another name ftumira). ECF No. 32. The objection is
sustained (although the court notieat the exhibit is redundant ofher evidence and contains
nothing that rebuts Rudas’s claimatht was not deficient to penfim the aspiration on plaintiff
due to his Humira prescriptionBadasa v. Mukase$40 F.3d 909, 910 (8th Cir. 2008)
(explaining why Wikipedia is unh@ble as a source of evidence).

Defendants’ additional géctions are overruled.
12
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show “that critically important medical information was withheld from him by the doctor wit

deliberate indifference.”). Plaintiff does not digp that Rudas informed him that the procedure

carried a risk of infection, andahtiff did not refuse the procedur There is no evidence that
Rudas acted with deliberate indifferenceamnection with informing plaintiff about the

procedure.

Neither party’s briefs addregptaintiff's brief statement in his complaint that Rudas also

failed to provide the constitutionally-required nmmim of care to him by failing to “follow up.”

=

It appears plaintiff has abandoned this claimany event, the evidence submitted by the parties

negates such a claim. Rudas instructed pfatotreturn immediately if any sign of infection
arose, ordered a follow-up exam with pldirgirheumatologist for two weeks later, and

continued to provide care togphtiff after plaintiff returned to MCSP after his hospitalization.

ECF 29-6 at 29-31. Plaintiff presents no evidence to establish a no tssimeoif fact that Rudas

did not adequately “follow up.”

On the evidence submitted by the parties, a rational fact-finder could not conclude that

Rudas knew that the needle aspiration proceposed an unreasonable risk of serious harm to

plaintiff yet proceed in deliberate disregardiudt risk. Accordingly, summary judgment shou
be granted in favor of Rudas.

2. Retaliation Claim Against Vaughn

To establish liability for retaliation in viation of the First Amedment, a prisoner must
show five elements: (1) that a state actor toskesadverse action against him (2) because of

his protected conduct, (4) thatcsuaction chilled his exercise bis First Amendment rights, an

(5) that the action did not reasonabtivance a legitimate correctional go&hodes v. Robinspn

408 F.3d 559, 567-68 (9th Cir. 2005). The plaintéed not demonstrate that his speech was|
actually inhibited or suppressed, but merely thatdefendant’s conduct was such as would ¢
or silence a person of ordinary firmnessnfrfuture First Amendment activitie$d. at 568-69.
Conduct protected by the First Amendment inekildommunications that are “part of the
grievance process.Brodheim v. Cry584 F.3d 1262, 1271 n.4 (9th Cir. 2009).

i
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Plaintiff has failed to establish a triable iesaf fact as to the fifth element of his
retaliation claim. Vaughattests that he discbnued the medications because plaintiff no lon

needed them and the risk they presentedaimifif outweighed its beefits. Plaintiff has

jer

submitted no evidence contradicting Vaughn's testiynthat, for non-cancer pain, morphine and

gabapentin are typically intended for short-terse due to their addictive properties. Whethe

plaintiff's pain was caused by bursitis or rheumatmithritis, plaintiff hasiot disputed that it wa

S

proper to limit the time he was on these medicatchresto the risks they posed. The institution’s

pain management committee upheld Vaughn’ssieei Moreover, thens no evidence that
Vaughn did not address plaintifffmin; the evidence instead shothat he offered plaintiff
alternative medications, whichaphtiff refused. ECF No. 29-ét 47. Plaintiff has therefore
failed to raise a triablissue of fact that Vaughn’'s decisionviean plaintiff from morphine and
gabapentin did not further the legitimatereational goal of treng his condition with
medications that did not possks of abuse and addiction mattweighed by their benefit to
plaintiff. See Miller v. Cal. Dep't of Corr. & RehatNo. 16-cv-02431-EMC, 2018 U.S. Dist.
LEXIS 11716, at *54-56 (N.D. Cal. Jan. 24, 2018).

It is also undisputed thatahtiff could walk with a cane to the chow hall and get his
meals after Vaughn declined to renhbis cell feeding chrono. Pl.Bep. at 56:16-58:2. Plaintif
does not dispute Vaughn’s testimony that suclei are “reserved for inmates that cannot
physically walk or otherwise transport themselieethe chow line or who require quarantine f
a highly contagious transmittable disease.”FE®. 29-5 at 5. Vaughn has therefore submitt
unrebutted evidence that he did netew the chrono in conformityith the institdional policy to
limit cell feeding orders because plaintiff did metjuire in-cell feeding. Accordingly, plaintiff
has not demonstrated a genuine dispute over aialassue of fact anthe record cannot suppg
his claim that Vaughn’s non-renewal of the ordiel not serve a legitimate correctional goal.
i
i
i

i
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As plaintiff has not raised aidble issue of fact that Vauglmdecisions to wean him fro
morphine and gabapentin and not to renewcélisfeeding chrono did not advance legitimate
correctional goals, summary judgmémi/aughn’s favor is appropriafe.

V. Conclusion and Recommendation

In accordance with the above, IRECOMMENDED that defendants’ May 17, 2019
motion for summary judgment (ECF No. 29)dranted and that plaiff's March 1, 2019 motior

for settlement conference (ECF No. 26) be denied as moot.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanth provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Disttct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: February 12, 2020.
Z
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

3 Defendants raise other arguments in favasuwhmary judgment &, in light of the
conclusions above, the court need not addrégkese findings and recommendations are not
adopted, the court will address defendants’ additional arguments.
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