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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ADRIENNE J. STYLES and CHUCK M. No. 2:17-cv-01947 TLN AC
12 STYLES,
13 Plaintits, ORDER AND FINDINGS AND
" V. RECOMMENDATIONS

DEUTSCHE BANK NATIONAL TRUST
15 | COMPANY, et al.,
16 Defendants.
17
18 Plaintiffs are proceeding in this matf@o se, and pre-dispositional proceedings are
19 || accordingly referred to the undersigned pursuahbtmal Rule 302(c)(21). Pending are motions
20 | to dismiss from defendant Bank of America, N(AoA”) (ECF No. 5) and defendants Deutsche
21 | Bank National Trust Company (“Deutsche Bank”) and Select Portfolio Servicing, Inc. (“Select
22 | Portfolio”) (ECF No. 7), as well as a motion toctie plaintiffs vexatiousitigants (ECF No. 10)
23 | brought by Deutsche Bank and SelBottfolio. Plaintiffs respondeto each motion. ECF Nos,
24 | 16, 17, and 18. Defendants submitted replyfimge ECF Nos. 23, 24. Oral argument on all
25 | motions took place on November 29, 2017, with all parties present. ECF No. 25. Based op a
26 | review of the record, the court recommendsirtiotions to dismiss be GRANTED and the motjon
27 | to declare plaintiffs vextaus litigants be DENIED.
28 || 1
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l. BACKGROUND

A. Allegations of the Complaint

Plaintiffs Adrienne Styles and Chuck Stylaeng claims for violtions of the Truth in
Lending Act (“TILA"), 15 U.S.C. § 78(c) Sean 10. ECF No. 1 at 11. Although the caption
the complaint indicates claims for breach ofitract, fraud and negligent misrepresentation,
“void order” and “void writ order,” no independent causes ofbactin these grounds are asser
in the body of the complaint. Rather, allegat®f fraudulent conduct and other misconduct :
presented in support of a single causaation under TILA. ECF No. 1 at 1.

Plaintiffs assert that Adenne Styles holds a DeedTalust ownership and her spouse

Chuck Styles holds an Interspousal Deedsi@nownership over pperty commonly known as

4260 Greenstone Rode, Placerville, CA 95667-9703 @tioperty”). ECF No. 1 at 4. Plaintiff$

allege that on January 25, 2006, when the loarsaction for the Property iginated with “First
Franklin A Division of Nat CityBank of IN” (“First Franklin”)the actual lender was “not know|
or identified.” ECF No. 1 at 7. &htiffs allege thasuch “lack of full disclosure” was a violatio

of TILA. Id.

Plaintiffs allege that oor about May 9, 2008, Mortgagedetronic Registration Systems

Inc. (“MERS”), acting as nominee for the origid@hder First Franklingxecuted an Assignment

of Deed of Trust, recordezhd filed on May 15, 2008 in El Data County, assigning the Deed
Trust to Deutsche Bank. Id. &t Plaintiffs further allegéhat on or about August 23, 2011,
MERS, acting as nominee for First Franklin, exedwa second assignment of the Deed of TrU
to Deutsche Bank. Id. Plaiffs assert the purpose of the sed@ssignment was to establish t
“Original Trustee” asPlacer Title” assignedver to Deutsche Bank.

According to plaintiffspn or about October 11, 2012, Radrust Company, N.A., whicl
operates as a subsidiary of defendant BoA, fossd on the Property. ECF No. 1 at 9. Prior

the foreclosure sale, the sale date was postponedimes. _Id. Plaintiffs filed a Wrongful

Foreclosure Action in California Superi@ourt, Case No. PC20120487, on October 11, 2012

which was denied in Appeal Case No. C075117. Id.

On or about January 27, 2014eledant Deutsche Bank fileh unlawful detainer action
2
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in California Superior Court, Case No. PZ02140018, for which an immediate order for writ of

—

possession was granted on May 23, 2084 at 10. An order was alsmtered in Superior Cour
Case No. PC20140244 on October 16, 2015 related to bnefuhdetainer actin. 1d. Plaintiffs

allege Deutsche Bank may not hdaa the right to bring the unléw detainer actions because|it

“remains in question” whether DeutsdBank had a “duly perfected title.” _Id.

On March 4, 2015, defendant BoA notified Adme Styles by ledt to direct all
correspondence related to the Property to Sélectfolio. ECF No. 1 at 10. According to
plaintiffs, BoA specifically stated that sering for the Property was transferred to Select
Portfolio. Id.

B. TheClaims

As discussed above, plaintiffsing a single claim for viattions of TILA, 15 U.S.C. §
78(c). ECF No. 1 at 11. Plaintiffs allege thatrthwere “fraudulent discdoires” at the initiation
of the loan on the Property because the “dd&umaler was not known or identified.” Id.
Plaintiffs seek rescission of prior state court ordelated to the forecloseisale of the Property
Id. at 12.

Il MOTIONS TO DISMISS

Defendants seek to dismiss the complagdinst them on the grounds that the TILA
claim is time-barred, and thus the complaint feilstate a claim. ECF No. 5 at 3, ECF No. 7 at
8-9! Plaintiffs assert that equitable tolling treir TILA claim is proper due to fraudulent
disclosures.

A. Dismissal Standards

The parties have moved dismiss based upon Ri(le)(6). However, since the motions

are predicatédupon 15 U.S.C. § 1635(f), which is a gdictional statute afepose, the court

! Defendants Deutsche Bank andeSePortfolio also seek tosihiss the complaint against them

on the grounds of res judicata. ECF No. 7 aB&cause the time bar is dispositive and requirges a

dismissal of this case with prejudiceetissue of res judicata is not addressed.
2 |tis not entirely clear from the complaint ether plaintiffs seek rescission of the loan or
damages under TILA. The court analysestriiotion to dismiss under the time limitation for

rescission because it is the more generous standard and because plaintiffs focus on rescigsion |

their responsive briefing (ECFAN16). To the extent plaintiffs intended to seek damages, the
3
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must also consider the standards applicableule 12(b)(1) motions to dismiss for lack of
jurisdiction?
1. Rule 12(b)(1) Standards
To invoke a federal court’s subject-matter gdiction, a plaintiff neeslto provide only “a

short and plain statement of the@gnds for the court’s jurisdiction.Fed. R. Civ. P. 8(a)(1). Th

e

plaintiff must allege facts, not mere legal clusoons, in compliance with the pleading standands

established by Bell Atlantic Gp. v. Twombly, 550 U.S. 5442007), and Ashcroft v. Igbal, 556

U.S. 662 (2009). See Harris v. Rand, 682 B&@, 850-51 (9th Cir. 2012). Assuming
compliance with those standards, the plaintifistéial allegations will ordinarily be accepted &
true unless challenged by the defendant. 3&€harles Alan Wrigh& Arthur R. Miller,
Federal Practice and Praltee 8§ 1363, at 107 (3d ed.2004).

Under Rule 12(b)(1), a “facial” attack accefte truth of the plaintiff's allegations but
asserts that they “are insufficient on their facentmke federal jurisdiction.”_Safe Air for

Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004 district courtesolves a facial

attack as it would a motion to dismiss under Rifh)(6): Accepting the platiff's allegations a$

true and drawing all reasonabléarences in the plaintiff's favor, the court determines whethe

the allegations are sufficient as a legal mattemioke the court’s jurigdtion. Pride v. Correa,

719 F.3d 1130, 1133 (9th Cir. 2013).
In this case, defendants have mounted a dfaaittack, because thdyase the attack on

the face of the complaint, together with mattéiest may be considered by the court through

result of the analysis woulake the same — claims for damages under TILA must be brought
within one year of the alleged violation. 15 U.S.C. § 1640.

% The three-year period imposed by 15 U.S.@685(f), upon which the parties’ motions rest, |i

not just a statute of limitationd is a statute of repos&dcOmie-Gray v. Bank of Am. Home
Loans, 667 F.3d 1325, 1326 (9th Cir. 2012) (*15 U.8.@635(f) is a three-year statute of
repose, requiring dismissal of a claim for ission brought more than three years after the
consummation of the loan secured by the fitsittdeed”). Therefore, once the three-year clog
runs out, the right of rescissiondempletely extinguished, and des this court of jurisdiction

to hear a claim based upon the alleged rescisBeach, 523 U.S. at 412 (“§ 1635(f) complete

extinguishes the right of rescission at the end of the 3-year perdidiel v. Country Funding
Corp., 309 F.3d 1161, 1164 (9th Cir. 2002) (the exipinaof the 3-year period “depriv[es] the
courts of subject matter jwdiction when a 8§ 1635 claimhsought outside the three-year
limitation period”).
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judicial notice. Specifically, defendants arguatttine Deeds of Trust for plaintiff's loan show
that plaintiff's lawsuit was filed more than thrgears from the date the loan was made. ECF
6. Because defendants make a faaitzck, the court will use the 12(b)(6) standard for dismis

2. Rule 12(b)(6) Standards

The purpose of a motion to dismiss pursuarRule 12(b)(6) is to test the legal

sufficiency of the Complaint. N. Startliv. Ariz. Corp. Comm’n, 720 F.2d 578, 581 (9th Cir.
1983). “Dismissal can be based on the lack obgnizable legal theory or the absence of
sufficient facts alleged under agnizable legal theory.” Baligri v. Pacifica Police Dep't., 901

F.2d 696, 699 (9th Cir. 1990).

In order to survive dismissal for failure $tate a claim, a complaint must contain more
than a “formulaic recitation of the elementsaofause of action;” it must contain factual
allegations sufficient to “raise right to relief above the speculative level.” Twombly, 550 U.
at 555. Itis insufficient for & pleading to contain a statemehfacts that “merely creates a

suspicion” that the pleader might have a legeatlgnizable right of action

d. (quoting 5 C.

Wright & A. Miller, Federal Practice and &redure § 1216, pp. 235-35 (3d ed. 2004)). Rath¢

the complaint “must contain sufficient factual mateecepted as true, to state a claim to relie
that is plausible on its face.” Igbal, 556 Ua%678 (quoting Twombly, 550 U.S. at 570). “A
claim has facial plausibility when the plaintiff pleafdctual content that allows the court to dr
the reasonable inference that the defentalidble for the misconduct alleged.”_1d.

In reviewing a complaint under this stardlathe court “must accept as true all of the
factual allegations contained in the complaisghstrue those allegatis in the light most

favorable to the plaintiff, and selve all doubts ithe plaintiffs’ favor. _See Erickson v. Pardus

551 U.S. 89, 94 (2007); Von Saher v. Norton @nMuseum of Art at Pasadena, 592 F.3d 95

960 (9th Cir. 2010), cert. denied, 131 S. &155 (2011); Hebbe v. Pliler, 627 F.3d 338, 340 (¢
Cir. 2010). However, the court need not accepiwees legal conclusions cast in the form of
factual allegations, or allegatiotigat contradict matters propedubject to judicial notice. See

Western Mining Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981); Sprewell v. Golden St;

Warriors, 266 F.3d 979, 988 (9th Cir.), as amended, 275 F.3d 1187 (2001).
5
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Pro se pleadings are held to a less stringent standarthttendrafted by lawyers.

Haines v. Kerner, 404 U.S. 519, 520 (1972). Prooseplaints are construed liberally and may

only be dismissed if it appears beyond doubt thapthintiff can prove no set of facts in suppd

of his claim which would entitle him to relief. Nordstrom v. Ryan, 762 F.3d 903, 908 (9th ¢

2014). A pro se litigant is entitled to notiokthe deficiencies in the complaint and an
opportunity to amend, unless thengaaint’s deficiencies could nie cured by amendment. S

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

B. Requests for Judicial Notice

“A court shall take judicial notice if request by a party and supptievith the necessary,
information.” Fed. R. Evid. 201(d). “A judiciginoticed fact must be one not subject to

reasonable dispute in that it isher (1) generally known within ghterritorial jursdiction of the

rt

r.

ce

trial court or (2) capable of ac@ie and ready determination t®sort to sources whose accuracy

cannot reasonably be questioned.” Fed. R. Evid. 201(b).

Even where a document is not subject thgial notice, however, the court may still
consider a document profferéat judicial notice, if it quafies under the “incorporation by
reference” doctrine. “[T]h&ncorporation by reference” doctrine...permits us to take into
account documents “whose conteats alleged in a complaiahd whose authenticity no party

guestions, but which are not physically attachetthéo[plaintiff's] pleading.” _Knievel v. ESPN,

393 F.3d 1068, 1076 (9th Cir. 2005) (quoting Jan&dcLCracken (In re Silicon Graphics Inc.

Sec. Litig.), 183 F.3d 970, 986 (9th Cir. 1999)).eTtinth Circuit has extended the doctrine tg
situations in which the plairitis claim depends on the contents of a document, the defendar
attaches the document to its motion to disnass, the parties do not digie the authenticity of

the document, even though the plaintiff does notieitiyl allege the contents of that document

the complaint._Knievel, 393 F.3d at 1076.

The court takes judicial notice of all exibbsubmitted in BoA’s request for judicial
notice. ECF No. 6. These documents incl@iga copy of the January 25, 2006 recorded de
of trust (“DOT”) obtained by plaiiff Adrienne Styles for the Bperty, showing “First Franklin,

a Division of Nat. City Bank of Indiana” dse lender; (2) a copy of the November 30, 2011
6
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Notice of Default and Election to Sell Under Deed aist issued to platiif Adrienne Styles an(
the accompanying Notice of Default Declarati(8);a copy of the Notice of Trustee’s Sale

pertaining to the Property, recied on May 16, 2012; (4) a copytbk Assignment of Deed of

—

Trust recorded on May 15, 2008) @ copy of the Assignment ofded of Trust recorded Augug
21, 2011; and (6) a copy of theuBtee’s Deed Upon Sale recording conveyance of the Property
on January 31, 2006. Id.

C. Statute of Limitations

TILA provides that “in the case of any consemeredit transaction,” which includes the
home equity loan at issue here, the borrowerll'staare the right to rescind the transaction untjl
midnight of the third business yléollowing the consummation d¢fie transaction or the delivery
of the information and rescission forms requiveder this section togethwith a statement
containing the material disclosgreequired under this subchaptehichever is later.” 15 U.S.QG.
8§ 1635(a). What is intended by this is that “toerower may rescind tHean agreement if the

lender fails to deliver certain forms or to dese important terms accurately.” Beach v. Ocwen

Fed. Bank, 523 U.S. 410, 411 (1998).

However, if the lender is late in deliveritige required disclosure forms, the right of
rescission persists for up to three years thastlate the loan is consummated. 15 U.S.C. §
1635(f). At the end of that thrgear period, the borrower’s right oéscission expires even if the
lender never provides the required disclosui@sach, 523 U.S. at 413 (TILA provides “that the
borrower’s right of rescissionhall expire three years afteretidate of consummation of the
transaction or upon the sale of the property, ivner occurs first,” ean if the required
disclosures have never been made”).

Moreover, the three-year period is not awgabf limitations, but a statute of repose.

McOmie-Gray v. Bank of Am. Home Loans, 667 F.3d 1325, 1326 (9th Cir. 2012) (“15 U.S.C. 8

1635(f) is a three-year statute of repose, maggidismissal of a eim for rescission brought
more than three years after tmnsummation of the loan secutedthe first trust deed”). What
this means is that once the three-year clodls out, the right of ression is completely

extinguished, and the court is deprived ofgdittion to hear a claim based upon the rescissign.
7
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Beach, 523 U.S. at 412 (“§ 1635(f) completely extisgas the right of rescission at the end of

the 3-year period”); Miguel v. CountryuRding Corp., 309 F.3d 1161, 1164 (9th Cir. 2002) (th

expiration of the 3-year period “depriv[es] theuds of subject matter jurisdiction when a § 16
claim is brought outside thertre-year limitation period”), ¢e denied, 539 U.S. 927 (2003).
1. “Consummation” of a loan under TILA

In order for the court to determine whetkte right of rescission has been extinguishe
by the three-year statute of repasenust know when the statute i@pose clock started ticking
Defendants argue that the clock started in J3nf@2006, when the loans were made. ECF N
5. at 7. In support, they cite the DOT (of whtble court has taken judicial notice), dated Jant
25, 2006. ECF No. 6, Exh. A.

Plaintiffs argue that the@tk did not start to run in daary of 2006 due to “fraudulent
disclosures.” ECF No. 16 at 6. The fraudulestltisure they allege is that the “actual lender
was not known or identified.”_Id.Plaintiffs confirmed at hearg on the motions that they meg
to argue that the loan was not “consummatadianuary of 2006, aenessary to trigger the
running of the limitations period, because the idemitthe actual lendewas not disclosed at
that time.

As mentioned above, an individual’s rightrescind her consumer credit transaction
expires “three years aftdre date of consummation of the transaction.” 15 U.S.C. 8§ 1635(f)
turn, Regulation Z, the federal regulation timplements TILA, interprets “consummation” to
mean “the time that a consumer becomesreactually obligated on eredit transaction.” 12
C.F.R. § 226.2(a)(13). StateMaletermines when a borrower becomes contractually obligat

under Regulation Z. Jackson v. Grant, 890 P8, 120 (9th Cir. 1989) (“[w]hen a consumer

“becomes contractually obligated” under Regula#oims, in turn, determined by looking to sta
law”) (citing 12 C.F.R. Pt. 226, Supp. 1 (Offictafaff Interpretations), Commentary 2(a)(13)).
“Under the law of California, as in most jsdictions, no loan contract is formed if an

essential element [of the contthis missing.” _Grimes v. NeWentury Mortgage Corp., 340 F.

1007, 1010 (9th Cir. 2003). One essential element of a contract underr@aldov is “[p]arties

capable of contracting.” Jaaks, 890 F.2d at 120. If this, ongother essential element of the
8
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contract is reserved for the future agreenadéioth parties, “there is generally no legal
obligation created until such an agreement is entered into.” 1d. Construing plaintiffs’ argu
liberally, the other party to Ms. Styles’ loan -etlender — was never ideiigd, and therefore the
loan was never “consummated” under Regulation Z.

The DOT, which is subject to judicial no#, shows that all the parties to the DOT
contract were, in fact, identified. ECF No. 6, Exh. A. The DOT shows “First Franklin, a
Division of Nat. City Bank of Indiana” is the leed 1d. ECF No. 16 at 10. Plaintiffs offer no
plausible factual support for apntention that First Franklin \®anot the actual lender, and thg
DOT itself is clear on its fack.Looking only to the complaint arid matters subject to judicial
notice, it appears that Ms. Stgl ability to resaid the loan was extinguished in January 2009
three years after origination and more than eyglts before plaintiffs filed this lawsuit.
Plaintiffs’ argument that the &ms were not “consummated” in kt¢& 2009 (or thereafter), is no
supported by anything appearing in the complairgubject to judiciahotice, or plausibly
inferable from either.

2. Equitable Tolling

To the extent plaintiffs’ argutheir claims are preservéy equitable tolling, they are
incorrect. ECF No. 16 at 11. Plaintiffs accurately note that “equitable tolling may, in the
appropriate circumstances, suspend the linmstperiod until the borveer discovers or had

reasonable opportunity to discovbe fraud or nondisclosures thatm the basis of the TILA

action.” King v. State of Cal., 784 F.2d 910, 91 (Gir. 1986). Plaintiffs do not, however,
provide any indication itheir complaint or responsive briefing that there was any delay in tf
ability to discovery any alleged fraud or nondiscies in this case. Plaintiffs give no reason
(other than bare and unsupported allegatiorigaofd and non-disclosuras to why equitable

tolling should apply under the circstances of this case. At oelgument, plaintiffs asserted

* At hearing on the motions, plaintiff's argued ttiet DOT’s description of lender First Frank|i

as a “National Association,” and use of thiga@hs N.A. on other documents, shows that an
unidentified entity oentities were the actual lender. €Ttourt rejects this suggestion.
Specification of a financial instition’s organizational structure doeaot indicate the existence
a shadow lender.
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that they only recently discovered a provisioM tfA that they beliee support their cause of

action. However, discovery of a new legal tlye@as opposed to a new fact, is not grounds fa

equitable tolling._See, Martin v. GlaNo. 107CV-00707 LJO TAG, 2008 WL 4911329, at *4
(E.D. Cal. Nov. 13, 2008), report and recomnategion adopted, No. 1:07-CV-00707 LJO TAG
2009 WL 280484 (E.D. Cal. Feb. 5, 2009). Moreop&aintiffs offer no reason why the legal
basis for their claim could not have been discovered earlier. Foesd thasons, plaintiffs’
claims are not subject to equitable tolling and are time-barred.

3. Dismissal with Prejudice is Proper

The TILA claim is the only cause of action st@in the complaint. Accordingly, the tin

bar is grounds for dismissal of plaintiffs’ compliain its entirety. Albhough pro se litigants are

generally entitled to nate of the deficiencies in the coramt and an opportunity to amend,

courts do not grant leave to amend where amendment would be futile. Noll, 809 F.2d at 1

Because no amendment can curefdiog that plaintiff's complaint was filed several years late,
dismissal should be witlut leave to amend.
[Il. MOTION TO DECLARE PLAINTIFFS VEXATIOUS LITIGANTS
Separately from their motion to dismissfetelants Deutsche Bank and Select Portfoli
move to have plaintiffs declared vexatious litigants, and ask thetoagsue a “narrowly
tailored pre-filing order” which would subject pve-filing review any complaint filed in this
district concerning the feclosure on, or their eviction frortihe Property. ECF No. 10 at 2.

A. Defendants’ Request for Judicial Notice

Defendants ask the court to take judicial r®tiwo instances of prior litigation brought
plaintiffs: a first wrongful foeclosure action brought in stateurt in 2012 (ECF No. 10-1 Exh.
C), and a second wrongful foreclosure actiorughd in state court in 2014 (ECF No. 10-1 at
Exh. O). Defendants also notatiDeutsche Bank filed an umiéul detainer action against
plaintiffs in 2014. _Id. at Exh. I.

The court “may take notice of proceeding®ther courts, both within and without the
federal judicial system, if those proceedings hagrect relation to matters at issue.” United

States ex rel. Robinson Rancheria Citizensri€il v. Borneo, Inc., 971 F.2d 244, 248 (9th Cir
10
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1992) (citation and internal quadian marks omitted) (collectingases); Fed. R. Evid. 201(b)(2
(court may take judicial noticaf facts that are capable afcurate determination by sources
whose accuracy cannot reasonably be questioemtordingly, the request will be granted an
the court takes judicial notice tife above instances of litigation.

B. Legal Standard

The district courts have the power to issuefpinreg orders that restrict a litigant’s ability
to initiate court proceedings, but “such pre-filing orders are an extreme remedy that shoulg

be used.”_Molski v. Evergreen Dynasigrp., 500 F.3d 1047, 1057 (9th Cir. 2007) (citing De

Long v. Hennessey, 912 F.2d 1144, 1147 (9th Cir. 19B@Wwever, “[fllagrant abuse of the

judicial process cannot be tolerated becauseaibles one person to preempt the use of judici
time that properly could be used to considemtiggitorious claims of other litigants.” De Long

912 F.2d at 1148.

[lln De Long, [the Ninth Circuit] outlinedfour factors for district courts to
examine before entering pre-filing ordersirst, the litigant must be given notice
and a chance to be heard before tlaeors entered. De Long, 912 F.2d at 1147.
Second, the district court must compile “adequate record for review.” Id. at
1148. Third, the district court must makebstantive findings about the frivolous
or harassing nature difie plaintiff’s litigation. Id. Finallythe vexatious litigant
order “must be narrowly tailored to clogdit the specific viceencountered.”_Id.

Molski, 500 F.3d at 4057. The first and second factare procedural corerations” while the
third and fourth factors “are substantive considenst’ which “help the disict court define who
is, in fact, a ‘vexatious litigant’ and constt a remedy that will stop the litigant’'s abusive

behavior while not unduly infringing the litigant’gyht to access the courts.” Molski, 500 F.3¢

1057-58.
“In ‘applying the two shstantive factors,” [the Ninth Cirdthas] held that a separate se

of considerations employed by the Second @irCourt of Appealsprovides a helpful

framework.” Ringgold-Lockhart v. County &fos Angeles, 761 F.3d 1057, 1062 (9th Cir. 20
(quoting_Molski, 500 F.3d at 1058).

The Second Circuit. . . has instructed mitstcourts, in determining whether to
enter a pre-filing order, to look at fiviactors: *“(1) the litigant’'s history of

11
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litigation and in particulawhether it entailed vexatis, harassing or duplicative
lawsuits; (2) the tigant’'s motive in pursuing thitigation, e.g., does the litigant
have an objective good faitixgectation of prevailing4d3) whether the litigant is
represented by counsel; (4) whether litigant has causedeedless expense to
other parties or has posed an unnecedsaigen on the courts and their personnel;
and (5) whether other sanctions would becaghte to protect the courts and other
parties.”

Molski, 500 F.3d at 1052 (quoting Safir v. U.Snés, Inc., 792 F.2d 19, 24 (2d Cir. 1986)).

C. Analysis

As the court noted at oral argument, defensl&iatve not come close to demonstrating
a vexatious litigant order is appropriate in this case. “A pre-filing injunction is appropriate

a plaintiff's complaints are not gnnumerous, but also patentlythout merit.” _Favor v. Harper

No. CV 17-0165-JGB (JEM), 2017 WL 132830, at *5 (C.D. Cal. Jan. 13, 2017). Without
reaching the question whether plaintiff's previousas had merit, two prior actions is a far ¢
from “numerous.” Cases in which courts haeasidered vexatious litigant pre-filing orders

have involved much more serioesamples of abuse of the Iéggstem._See, e.g., Favor, 201

WL 132830, at *2 (“Favor has filed at least 50 actionthis district snce 2014, and he continu

to file new habeas petitiong@ civil rights complaints on agelar basis.”), Molski, 500 F.3d

at1050 (“[plaintiff] has filed abowt00 lawsuits in the federal courts within the districts in

California.”)
“[P]re-filing orders are an extreme remedy that should rarely be used.” Molski, 500
at 1057. The fact that plaintiffs filed two previous cases against defendants, both several

ago and both in state court, do goglify plaintiffs as vexatious Igants in need of a pre-filing
order in this district. Diendants’ motion is DENIED.
IV. CONCLUSION
For the reasons explainatlove, it is HEREBY ORDEREIMat defendants’ motion to
declare plaintiffs vexatious litajts (ECF No. 10) is DENIED.
Further, it is HEREBY RECOMMENDED thaefendants’ motions tdismiss (ECF No.
5 and ECF No. 7) be GRANTED atihat this case be dismissediwprejudice and without leav

to amend.
12

That

where

y

D
(7]

F.3d

years




© 00 ~N o o b~ w N P

N N DN DN DN DN DN NN R P R R ROk R R R R
o N o 00~ W N P O © 0N O 0NN W N B oo

These findings and recommendations are suedtti the United States District Judge
assigned to this case, pursutmthe provisions of 28 U.S.@.636(b)(l). Within twenty-one
(21) days after being served with these findiagd recommendations, parties may file writter
objections with the court. Such document shdddaptioned “Objectiont® Magistrate Judge’s
Findings and Recommendations.” Local Rule 304¢€hilure to file objections within the
specified time may waive the right to appea& District Court’s order.Martinez v. Ylst, 951
F.2d 1153 (9th Cir. 1991).

IT IS SO ORDERED.

DATED: November 30, 2017 , -~
Mn———m
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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