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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 KRISTINA ANDERSON HANSON, No. 2:17-cv-2007-TLN-EFB PS
12 Plaintiff,
13 V. ORDER
14 CLEAR CONVEYANCE

CORPORATION aka CLEAR RECON
15 CORPORATION; WELLS FARGO, N.A,
16| DOEST 10100, inclusie,
17 Defendants.
18
19 Plaintiff seeks leave to procedforma pauperigpursuant to 28 U.S.C. 1915Her
20 | declaration makes the showing regdiby 28 U.S.C. 81915(a)(1) and (HeeECF No. 3.
21 | Accordingly, the request to procemdforma pauperiss granted. 28 U.S.C. § 1915(a).
22 Determining that plaintiff may proce@dforma pauperisioes not complete the requiregd
23 || inquiry. Pursuantto 8 1915(e)(2), the court naismiss the case at any time if it determines the
24 | allegation of poverty is untrue, drthe action is frivolous or migious, fails to state a claim on
25 | which relief may be granted, or seeks monetdigfragainst an immune defendant. As discussed
26 | below, plaintiff's complaint fails tstate a claim and must be dismissed.
27
! This case, in which plaintiff is proceediimgpropria personawas referred to the
28 | undersigned under Local Rule 302(c)(28ee28 U.S.C. § 636(b)(1).
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Although pro se pleadings are liberally constriseg, Haines v. Kerngd04 U.S. 519,
520-21 (1972), a complaint, or portion thereof, should be dismissed for failure to state a cl
fails to set forth “enough facts to state a clamelief that is plausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 562-563, 570 (2007) (citidgnley v. Gibson355 U.S. 41
(1957));see alsd~ed. R. Civ. P. 12(b)(6). “[A] plairffis obligation to provide the ‘grounds’ of
his ‘entitlement to re&f’ requires more than labels and clusons, and a formalc recitation of
a cause of action’s elements will not do. Facaliaigations must be engh to raise a right to
relief above the speculative level on the asswngtiat all of the complaint’s allegations are
true.” 1d. at 555 (citations omitted). Dismissakigpropriate based either on the lack of
cognizable legal theories orethack of pleading sufficienttts to support cognizable legal
theories. Balistreri v. Pacifica Police Dep/1901 F.2d 696, 699 (9th Cir. 1990).

Under this standard, the court must acceptigesthe allegations of the complaint in
guestionHospital Bldg. Co. v. Rex Hosp. Truste485 U.S. 738, 740 (1976), construe the
pleading in the light most favorabie the plaintiff, and resolvdlaloubts in the plaintiff's favor,
Jenkins v. McKeither895 U.S. 411, 421 (1969). A pro saiptiff must satisfy the pleading
requirements of Rule 8(a) of the Federal RoleSivil Procedure. Rle 8(a)(2) requires a
complaint to include “a short and plain statemerthefclaim showing that the pleader is entitl
to relief, in order to give the defendant faotice of what the claim is and the grounds upon
which it rests.” Twombly 550 U.S. at 555 (citinGonley 355 U.S. at 47).

Plaintiff brings this action against deffants Clear Conveyance Corporation and Well
Fargo Bank, N. A. ECF No. 1 at1. The cdanmt appears to concern a mortgage dispute
between plaintiff and defendants relateddal property located at 5610 Bears Den Road,
Placerville, California (Subject property”).ld. at 5. But the specific factual basis of the dispu
is not easily gleaned from the complaint, whiomsists almost exclusiwebf legal conclusions.
Plaintiff alleges that she was denied her rajn to process and other unspecified constitutiol
rights by “improper mortgageompany proceduresfd. at 5. She also atjes that defendants ¢
not have a legal right, title, orterest in the subject property ficdathat the “existence of any va

trustee’s deed which could benefit Dedants would be null and void . . . ld. She further
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claims that a “cloud on all title &eity exists due to no definitivelaimant of ownership of the
note(s), due to divergent pattaken by both the mortgaget@@and the deed of trust.”

These allegations are insufficient to statclaim upon which relief may be granted.
Although the Federal Rules adopfiexible pleading policy, a contgint must give fair notice
and state the elements of ttlaim plainly and succinctlyJones v. Community Redev. Agency
733 F.2d 646, 649 (9th Cir. 1984). Pldintust allege with at leasome degree of particularit
overt acts which defendants engagethat support plaintiff's claimld. The allegations must &
short and plain, simple and direct and describadhef plaintiff seeks. Fed. R. Civ. P. 8(a);
Swierkiewicz v. Sorema N,A34 U.S. 506, 514 (200Zgalbraith v. County of Santa Clarg807
F.3d 1119, 1125 (9th Cir. 2002).

Plaintiff's contention that she was denied hght to due process and other constitutiof
rights suggests that she seeks to assertsra ahder 42 U.S.C. § 1983. To state a claim for
violation of a constitutional right under 42 U.S&1983, a plaintiff mustlizge: (1) that a right
secured by the Constitution or laws of the United States was violated, and (2) that the alle
violation was committed by a person acting under the color of stateA&est v. Atkins487 U.S.
42, 48 (1988). “Section 1983 excludes fromréach merely private conduct, no matter how
discriminatory or wrong.” Sutton v. Providence St. Joseph Med.,a92 F.3d 826, 835 (9th
Cir. 1999) (quotindAm. Mfrs. Mut. Ins. Co. v. SullivaB26 U.S. 40, 50 (1999)3ee also Apao Vv,
Bank of New YorkK324 F.3d 1091, 1093 (9th Cir. 2003) (Fourteenth Amendment “shields ci
from unlawful governmental action, but does afféct conduct by privatentities.”). Here,
plaintiff fails to allege that eiégr defendant is a state actomas otherwise acting under color
state law.

Accordingly, plaintiff's complaint must be disssed. Plaintiff is granted leave to file a

amended complaint. Any such complaint muigtge a cognizable legtheory and sufficient

facts in support of thatognizable legal theoryLopez v. Smiti203 F.3d 1122, 1126-27 (9th Ci.

2000) (en banc) (district courts must afford prditsggants an opportunity to amend to correct &
deficiency in their complaints). Should piaff choose to file an amended complaint, the

amended complaint shall clearly set forth thegations against defendant and shall specify a
3
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basis for this court’s subject mber jurisdiction. It shall alsplead plaintiff's claims in
“numbered paragraphs, each limited as far adipedote to a single seff circumstances,” as
required by Federal Rule of Civil Procedure 30énd shall be in double-spaced text on pape
that bears line numbers in the left margingexpiired by Eastern Distti of California Local
Rules 130(b) and 130(c). Any amended complaiall sthso use clear heimdjs to delineate eaclh
claim alleged and against which defendant orrmtidiets the claim is alleged, as required by R
10(b), and must plead clefacts that support eackaim under each header.

Additionally, plaintiff is informed that the court cannot refergdor pleadings in order tg
make an amended complaint complete. Locd¢RA0 requires that eaamended complaint be
complete in itself. This is because, as a general rule, an amended complaint supersedes
original complaint.See Loux v. Rhag75 F.2d 55, 57 (9th Cir. 1967). Accordingly, once
plaintiff files an amended complaint, the origimo longer serves any function in the case.
Therefore, “a plaintiff waives all causes of action alleged in the original complaint which ar
alleged in the amended complairit@ndon v. Coopers & Lybran®44 F.2d 811, 814 (9th Cir.
1981), and defendants not named in anrated complaint are no longer defendarierdik v.
Bonzelet963 F.2d 1258, 1262 (9th Cir. 1992). Finally, tbert cautions plainfi that failure to
comply with the Federal Rules of Civil Procedutas court’s Local Rules, or any court order
may result in a recommendation thiais action be dismissed®eelocal Rule 110.

Accordingly, IT IS ORDERED that:

1. Plaintiff’'s request for leave to procaedorma pauperi§ECF No. 3) is granted.

2. Plaintiff's complaint is dismissewith leave to amend, as provided herein.

3. Plaintiff is granted thirty days from thetea@f service of this order to file an amendé
complaint. The amended complaint must beadtieket number assignedttas case and must
be labeled “First Amended Complaint.” Failure to timely file an amended complaint in

accordance with this order will resultanrecommendation this action be dismissed.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

4

DATED: November 15, 2018.
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