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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DIRK J. BOUIE, Jr., No. 2:17-cv-2044 TLN AC P
Petitioner,

V. FINDINGS AND RECOMMENDATIONS

ROBERT FOX, Warden,

Respondent.

l. Introduction

Petitioner is a state prisoner currently imesiated at the California Medical Facility
(CMF), under the authority @ahe California Department &@orrections and Rehabilitation
(CDCR). Petitioner proceeds prowth this habeas corpus amtifiled pursuant to 28 U.S.C. §
2254. See ECF No. 1. Petitioner paid the fileg. This action challenges an October 16, 2(
disciplinary finding that petitioneras in constructive possession of a controlled substance v
intent to distribute, a violation of Section 3016(c), Title 15, California Code of Regulations.
ECF No. 1 at 5; see al$CF No. 11-1 at 14.

Presently pending is respondent’s motiowigmiss this action on the ground it was

commenced beyond the one-year statute ofdinoms established by the Antiterrorism and

Effective Death Penalty Act (AEDPA), 28 U.S.&2244(d) or, alternatively, because petitione

failed to exhaust all his federal claims in thdifGenia Supreme Court, as required by 28 U.S.C
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§ 2254(b)(1). Petitioner contenldis petition was timely filed and moves to stay and abey th

action under Rhines v. Weber, 544 U.S. 269 (2005)ewie exhausts his state court remedies.

The briefing is now complete.

This matter is referred to the undersignedtéthStates Magistrate Judge pursuant to 2
U.S.C. § 636(b)(1)(B) and Local Rule 302(c). For the following reasons, the undersigned
recommends that respondent’stian to dismiss be granted.

Il. Chronology

The following dates and record facts are pertinent to the court’s analysis.

At all relevant times, petitioner was incarcedasd Deuel Vocation Ingttion (DVI), with
the following exceptions: (1) from January 7, 2014 to December 11, 2014, when he was
incarcerated at High Desert State Prison 8/} (2) from at least February 23, 2015 through
March 10, 2015, when petitioner was incarcerate@alifornia State Prison Corcoran (CSP-
COR); and (3) from March 11, 2015 through March 29, 2015, when petitioner was again
incarcerated at HDSP.

On October 16, 2013, while incarcerated at Dpétitioner was found guilty in a prison
disciplinary proceeding for possession of a controlled substance with intent to distribute. $
ECF No. 27-1 at 26-31. Three biad of marijuana were located petitioner’s cell, two bindles
in the light fixture and one binglin the wall heater. Id.

On November 13, 2013, petitioner submittedremate appeal (Appeal Log No. DVI 13
03120) challenging the disciplinary decision ondheund, inter alia, thahe cell had not been
adequately searched prior to petitionersva into the cell. ECF No. 27-1 at 32-3.

The appeal was initially rejected asamplete on November 20, 2013. ECF No. 27-1
32, 38. Petitioner avers he did not receiveasotif the rejection until December 26 or 27, 201

Id. at 35, 40. Petitioner chafiged the rejection on Janu&@y2014._1d. at 38. On January 10,

1 After respondent filed the motion to dismiss, ECF No. 11, and petitioner responded with

motion to stay and abey this action, ECF No.tth®,court directed further briefing, ECF Nos. 2

31. Thereafter petitioner filed an opposittorrespondent’s motion, ECF No. 23, to which
respondent replied, ECF No. 27; and respondert &éileesponse to petiher’s motion to stay,
ECF No. 26. Petitioner set forth his finahaments on both matters in one document, as
authorized by the court. ECF No. 32.
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2014, the appeal was cancelled at First Level Review on the ground it was untimely subm
Id. at 32, 40. When petitioner initially challengkeé cancellation of thiappeal, id. at 40, he w4
sent a duplicate of the originghncellation notice with a later téa February 28, 2014, id. at 41

On March 6, 2014, petitioner submitted aviemate appeal (Appeal Log No. DVI 14-
02004), challenging the cancellationAgfpeal Log No. DVI 13-03120. See id. at 42-6. The 1
appeal was rejected as incomplete on Jun2d®B4, id. at 51, and cancelled as untimely on Fi
Level Review on July 28, 2014, id. at 52.

Petitioner attempted to sulinwo subsequent appeals dealjing the cancellation of his
original appeal, without succe$s.

On March 9, 2018 petitioner filed a petitin for writ of habeas cpus in the San Joaqui
County Superior Court. ECFdN27-1 at 1-69 (Ex. 1).

On May 5, 2015, the San Joaquin County Superior Court denied the petition on the
in a written order, initially noting that “[ijt@pears Petitioner made bestorts to exhaust his
administrative remedies despitdrizgimpeded.” ECF No. 1 at 31.

On April 29, 2016, petitioner filed a petition farrit of habeas corpus in the California
Court of Appeal. ECF bl 11-1 at 1-48 (Ex. 1).

On May 6, 2016, the California Court of Appsaimmarily denied the petition. See EC

No. 30 at 2.
On November 14, 2016, petitioner filed aipen for writ of habeas corpus in the

California Supreme Court. ECF No. 11-3lab5 (Ex. 3). On November 25, 2016, petitioner

2 On September 1, 2014, petitioner submittedreeratppeal at DVI (Appeal Log No. DVI-X-14
03224), attempting to challenge ttencellation of his originappeal based on alleged staff
misconduct by the DVI Appeals Coordinatod. &t 55-9. On September 11, 2014, the appes
was cancelled as duplicative of Appeal Wég. DVI-14-02004, because both appeals challen
the cancellation of Appeal Log No. DVI-13-0312@.. at 61. Meanwhile, in April 2014, while
incarcerated at HDSP, petitioner submitted an agpedhird level review in the first instance
(Appeal Log No. HDSP-13-11421), dleamging DVI's cancelltion of his original appeal. The
appeal was rejected on April 12014. See ECF No. 27-1 at 47, 54.

3 Unless otherwise noted, patitier’s filing dates referencdarein are based on the prison
mailbox rule, pursuant to which a douent is deemed served or filed on the date a prisoner
the document (or signs the proof of service,télpand gives it to prison officials for mailing.
See Houston v. Lack, 487 U.S. 266 (1988) (estaiblisprison mailbox rule); Campbell v. Heni
614 F.3d 1056, 1059 (9th Cir. 2010) (applying the maillub to both state and federal filings
by prisoners).
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filed a supplemental brief in the California Sepre Court. ECF No. 11-4 at 1-18 (Ex. 4).

On January 11, 2017, the California Supremar€Csummarily denied the petition. ECH
No. 11-5 at 2; see ECF No. 30 at 2.

On September 26, 2017, petitioner filed thstant federal habeas petitfoECF No. 1.

[l. Statute of Limitations

A. Legal Standards

A respondent’s motion to dismiss, after twairt has ordered a response, is reviewed
pursuant to Rule 4 of the Rules Governing Bec2254 Cases in the United States District
Courts. _See O'Bremski v. Maass, 915 F.2d 428, (9th Cir. 1990) (citing White v. Lewis, 874

F.2d 599, 602-03 (9th Cir. 1989)). Pursuant téeRl this court must summarily dismiss a
petition if it “plainly appears from the petition@dany attached exhibitsahthe petitioner is not
entitled to relief in the district court.”

Under AEDPA, “[a] 1-year period of limitation al apply to an application for a writ of
habeas corpus by a person in odgtpursuant to the judgmentafState court.” 28 U.S.C. §
2244(d)(1). This one-year period is commenced byobeur trigger datesSee id. For a state
prisoner challenging an administive, rather than state coudecision the limitations period
commences on “the date on which the factualipege of the claim or claims presented could
have been discovered through the exercistuefdiligence.” 28 U.S.C. § 2244(d)(1)(D); see
Shelby v. Bartlett, 391 F.3t061, 1062-63 (9th Cir. 2004).

The limitations period is statutorily tolleturing the time in which “a properly filed
application for State post-conviction or otheli@iral review with respect to the pertinent
judgment or claim is pending . . ..” 28 U.S82244(d)(2). When penent, “[the period
between a California lower courtenial of review and the filingf an original petition in a
higher court is tolled — because it is part of aleimgund of habeas relief — so long as the filin

timely under California law.”_Banjo v. Ayer614 F.3d 964, 968 (9th Cir. 2010); see also Cal

4 Although the petition itself was datedigust 30, 2017, see ECF No. 1 at 20, the proof of
service on the Attorney General's Officesmdated September 26, 2017, id. at 38, which is

consistent with the docketing tife petition in this court on tteame date and, by application of

the mailbox rule, see n.3, supeefiling date of October 2, 2017.
4
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v. Saffold, 536 U.S. 214, 216-17 (2002). HoweVeere is no statutory tolling for the period

between a final state court dgion and the filing of a federpktition. Duncan v. Walker, 533

U.S. 167 (2001).
The limitations period may be equitably toliéd petitioner establiges “(1) that he has

been pursuing his rights diligently, and (2) teaime extraordinary circumstance stood in his

way’ and prevented timely filing.”_Holland v. éida, 560 U.S. 631, 649 (2010) (quoting Pac
DiGuglielmo, 544 U.S. 408, 418 (2005)). Petitiobears the burden of proving application of]
equitable tolling._Banjo, 614 F.3d at 967 (citations omitted).

B. Commencement of Limitations Period

1. Factual Predicate Under 28 U.S.C. 8§ 2244(d)(1)(D)

Because petitioner is challenging a stdeninistrative decision, AEDPA’s one-year
limitations period commences on “the date on whinghfactual predicate of the claim or claim
presented could have been discovered througlexkrcise of due diligence.” 28 U.S.C. §

2244(d)(1)(D). _See Shelby, 391 F.3d at 106(dimary decision)accord, Redd v. McGrath,

343 F.3d 1077 (9th Cir. 2003) (parole decisiofji]nder Redd and Shelby, when a habeas
petitioner challenges an administrative dem affecting the ‘facbr duration of his
confinement,” AEDPA’s one-year statute of limitats runs from when the ‘factual predicate’
the habeas claims ‘could have been discovered through the exercise of due diligence.”

Mardesich v. Cate, 668 F.3d 1164, 1172 (9th ZId.2) (citing Section 2244(d)(1)(D)). “As a

general rule, the state agency’s denial of an agtnative appeal is ¢h'factual predicate’ for

such habeas claims.” Id. at 1172 (emphasided) (citing Shelby, 391 F.3d at 1066, and Redd,

343 F.3d at 1085).

2. Date of Factual Predicag for Petitioner’'s Claims

The parties dispute the date of the “factu@dicate” for petitioner’s claims, and hence
the date that AEDPA’s one-year limitations permmtan to run. Respondent contends that th
date of the factual predicateFebruary 28, 2014, when petitioner received the second notic
informing him that his original appeal challengihis disciplinary conviction was cancelled. S

ECF No. 11 at 4; ECF No. 27-1 at uplicate notice, with latest tg. Petitionecontends that
5
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the date of the factual predicate is April 18, 2014, the date when “petitioner received the tH
level's denial of his grievance.” ECFON23 at 2, 20, ECF No. 27-1 at 47 (Ex. K).

The court is not persuadedatteither party is correcfThe Ninth Circuit has never
expressly addressed when the factual preglitata habeas claim challenging a prison

disciplinary decision arises in the absence ofmgly administrative appe#tat is accepted for

review? In Redd, Shelby and Mardesich, supra,Goert of Appeals addressed administrative

decisions that had become final upon completioanoddministrative appeals process. Here,
petitioner’s attempted adminiative appeals were rejected on procedural grounds. Having
reviewed the various approaclegghe California district cows to similar situations, the
undersigned concludes that petiter’s statute of limitations nganot have begun running until
July 29, 2014, the day after Appeal Log /I 14-02004 was cancelled as untimely on First
Level Review.

In California, an inmate challenging a mmsdisciplinary conviction must exhaust, or
diligently attempt to exhaust, all available adisirative remedies before pursuing habeas rel
in the state courts. See In re Dexter (1@®Y¥al. 3d 921, 925 (1979). Exhaustion of state ¢
remedies is, in turn, a prerequisite for a fedeoalrt’s authority to grarfederal habeas relief.
See 28 U.S.C. § 2254(b). Under California prison regulations, an inmate appeal must pas
through three levels of adminiative review to be deemedleusted on Third Level Review.
Cal. Code Regs. tit. 15, § 3084.1(b). An appeay instead be rejected, id. § 3084.6(b), or
cancelled, id. § 3084.6(c), which does not exhadstinistrative remedies. Nevertheless, a
rejected appeal may be timely resubmittethworrections, id. 8 3084.6(b), (c)(10), and the

cancellation of an appeal may itself be separatppealed, id. 8 3084.6(€lf. a prisoner prevails

5 See Duran v. Davey, 2016 WL 4524812, at '@.@U.S. Dist. LEXIS 115937, at *6, Case N
1:16-cv-0100 LJO EPG HC (E.D. Cal. Aug. 2916), report and recommendation adopted O
25, 2016 (“The Ninth Circuit has yet to address expfievhat constitutes the factual predicate
a habeas claim when the petitioner did not tinneyuest review of the adnistrative decision at
issue.”);_Clark v. McEwen, 2012 WL 12055093t 2012 U.S. Dist. LEXIS 50931, at *19 (S.L
Cal. Feb. 28, 2012), report and recommendattopted Apr. 11, 2012 (“The Ninth Circuit has
not expressly addressed when fiaetual predicate for a claim cabihave been discovered if the
petitioner did not timely submit a grievandeallenging the adminisitive ruling.”).
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on an appeal challenging the cancellation pfiar appeal, the cancelled appeal may then be

considered on the merits. Id. 8 3084.6(a)(3).

When an inmate diligently attempts to comply with applicable administrative procedures

to exhaust his administrative remesli but fails to complete the process, the latest rejection ¢
cancellation notice may constitute the factualdicate under Section 2244(d)(1)(D). See e.g
Craig v. Biter, 2012 WL 1901510, at *2-3, 2012 UDsst. LEXIS 72748, at *7-9 (E.D. Cal. Ma
24, 2012) (Case No. 1:11-CV-02165 AWI MJS Hf&port and recommendation adopted July
23, 2012) (assuming for calculation purposes stetute of limitations began running when

inmate appeal was rejected on procedgralinds); Nguyen v. Lewj 2014 WL 5335283, at *2-

3, 2014 U.S. Dist. LEXIS 149262, at *9-10 (N.D. Gatt. 17, 2014) (assuming for calculation
purposes that statute of limitations begamning when petitioner ceived notice of the
cancellation of his original appeal).

In the instant case, petitioner’s origimaate appeal challenging the October 16, 201
disciplinary conviction (Appeal Log No. DMI3-03120) was initially submitted by petitioner o
November 13, 2013, and rejected as incomplete on November 20, 2013. ECF No. 27-1 a
Petitioner avers his original apgdevas timely and that he did n@tceive notice of its rejection
until December 26 or 27, 2013. _Id. at 35, 40. Sepkermission to resubmit the original appe
in completed form, petitioner challenged its o#ign on January 4 and 8, 2014. Id. at 34, 38.
January 10, 2014, the appeal was cancelled at First Level Review because untimely subn
Id. at 32, 40. Petitioner received a duplidairst Level Review cancellation notice dated
February 28, 2014. Id. at 40, 41. Withiweek, on March 6, 2014, petitioner submitted a ne
inmate appeal (Appeal Log No. DVI 14-02004)altdnging the cancellatn of Appeal Log No.
DVI 13-03120. _See id. at 42-6. Thew appeal was initially rejestl as incomplete on June 1§
2014, id. at 51, and cancelled as untimely ont Eiesel Review on July 28, 2014, id. at 52.

As previously noted, respondent contetigd the limitations p#d runs from the
February 28, 2014 notice informing petitioner thatdriginal appeal was cancelled. Howevel
that point further administrative remedies ra@med available. Under California law, the

cancellation of an appeal is separately appealabs. Code Regs. tit. 15, § 3084.6(e). Petitic
7
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availed himself of this administrative remedy by submitting Appeal Log No. DVI 14-02004.
cancellation of this appeal wasthdministrative decision that émlosed substantive review of
petitioner’s originakppeal and therefore recaesration of his discipling conviction. With this
decision, petitioner had no further administratemedies and his disciplinary conviction becs
administratively final.

This reasoning supports a finding that July 28,213 the latest date petitioner discove
the factual predicate for his heds claims “through the exercisedafe diligence.” 28 U.S.C. §
2244(d)(1)(D). Under this construction, thiee-year limitations period commenced the

following day, on July 29, 2014. See Pattergo8tewart, 251 F.3d 1243, 1246 (9th Cir. 2001

(commencement of period excludas day of the event that tggred the period, by application
of Fed. R. Civ. P. 6(a)). The court will adopistbommencement date for purposes of analys

See Craig v. Biter, supra; Nguyen v. Lewis, sifpra.

C. Running of the Limitations Period

With a commencement date of July 2914, the limitations period under 28 U.S.C. §
2244(d)(1) expired one year laten July 28, 2105, unless extendsdstatutory and/or equitabl

tolling. Petitioner filed his feeral petition more than two years later, on September 26, 201

® Accord, Bun v. Lopez, 2011 WL 26203773t 2011 U.S. Dist. LEXIS 70403, at *10 (E.D.
Cal. June 30, 2011) (Case No. 1:10-cv-01274 LJO MG}p(federal petition untimely even if th
third level rejection date of petitioner’s untimelgiministrative appeal is liberally construed ag
the factual predicate for petitior® challenge to his disciplimg conviction);_Xiong v. Adams,
2010 WL 3069245, at *2, 2010 U.S. Dist. LEXIS 785a6*7-8 (E.D. Cal. Aug. 3, 2010) (Case
No. 1:11-cv-02165 AWI MJS HC) (fedarpetition untimely even if construe factual predicate
the date petitioner received notitet his appeal, which was earlrejected at the first level for
procedural deficiencies, was refed at the third level for fiare to complete second level
review); Strack v. Campbell, 2007 WL 45230476, 2007 U.S. Dist. LEXIS 93232, at *17-8
(E.D. Cal. Dec. 19, 2007) (Case No. 2:076580 RRB DAD P), repoiand recommendation
adopted Feb. 21, 2008 (federal petition untimely a/Binerally construing the “screen out” of
petitioner’s second untimely appeal as theuakpredicate for challenging his disciplinary
conviction);_see also Sandoval v. Woodfd@p9 WL 161066, at *3, 2009 U.S. Dist. LEXIS
4495, at *7-8 (E.D. Cal. Jan. 22, 2009) (Case N68-cv-0566 WMW HC) (federal petition
challenging denial of credits untinyeleven if the date of the [appl] screen-out decision is usg
as the operative date” for the factual peatk); Hecker v. Hublvd, 2008 WL 4058713, at *3,
2008 U.S. Dist. LEXIS 76126, at *8-9 (E.D. ICAug. 27, 2008) (Case No. 2:07-cv-1511 FCD
GGH P) (federal petition untimebven if the latest rejection date of petitioner’s untimely
administrative appeals is liberally construed asfétttual predicate for petitioner’s challenge t
his loss of credits).
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Therefore, this court must consider the parteaguments concerning bagkatutory and equitable
tolling. The court addresses equitable tollingtfibecause the period for which petitioner seeks
equitable tolling precedes the period for whany statutory tolling might apply.

1. Equitable Tolling

Petitioner asserts two grounds &gjuitable tolling: (1) his atus as a patient in CDCR’s
mental health program from March 1, 2014 tlyledMarch 27, 2015; and (2) the deprivation of
his legal property (a) from August 13, 2014~&bruary 9, 2015, and (b) from March 10, 2015|to
February 9, 2016.

a. Mental Incompetence

Petitioner contends he is dfgd to equitable tolling due tus mental incompetence. He
contends that “[p]rior to, bew®en, and after the respomdis alleged relevardates of 3-1-14, and
3-27-15, petitioner was a patient in CDCR’s mehelth care program. He suffered from
psychotic, anxiety, and panic feagarand poor impulse control. tRiener also suffered from a

mood disorder and all prevented him from beimgntally competent of his legal deadlines.

When he was not suffering from his mental eimstance petitioner was under the influence of his

medications that ultimately slowed his thinkjmgaking it that much more difficult for him to
focus or keep his train of thought.” ECF No. 22a4-5 (citing Pr. Ex. B, ECF No. 23 at 52-71).

Respondentesponds:

[Petitioner] fails to demonstrate thiais participation in the mental
health program was an extraordinary circumstance that made the
timely filing of his Petition impossible. Bouie only provides
documentation concerning his mental health for a period of 37 days,
from February 23, 2015 through March 29, 2015. The
documentation indicates that durititat entire time period he was
alert, oriented, and was not havisgle effects to any prescribed
medications. (ECF No 23 at 53-56, 61, 64-66, 71.) Moreover, during
this time Bouie was out to couwtas visiting the law library, and he
successfully filed his initial habegtition in San Joaquin Superior
Court. (ECF No. 23 at 56-57)hus, Bouie has not met his burden
of demonstrating that his mental health condition was the actual
cause of his untimeliness or thatvas diligentlypursuing his rights
during this time. Bouie is, therefarnot entitled to any equitable
tolling because of his mental health.

ECF No. 27 at 5.

“A petitioner seeking equitapltolling on the groundsf mental incompetence must shgw
9
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extraordinary circumstances, such as an inaligityationally or factually personally understan
the need to timely file, or a mental state remdgan inability persorily to prepare a habeas

petition and effectuate its filing.” Orthel Yates, 795 F.3d 935, 938 (9th Cir. 2015) (citing Bi

v. Clark, 628 F.3d 1092, 1099-1100 (9th Cir. 2010)J]he petitioner must [also] show
diligence in pursuing the claims to the extent he could understand them, but that the ment

impairment made it impossible to meet the filadeadline under the totality of the circumstanc

|®N
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including reasonably availableaass to assistance.” Orthel, 795 F.3d at 938-39 (quoting Bills,

628 F.3d at 1100). “Where the record is aymg@veloped, and where it indicates that the
petitioner’'s mental incompetence was not so seagtt® cause the untinydiling of his habeas
petition, a district court is not aghted to hold evidentiary hearingsfurther develop the factua

record, notwithstanding a figoner’s allegations omental incompetence.Roberts v. Marshall,

627 F.3d 768, 773 (9th Cir. 2010) (cited watpproval in Orthel, 795 F.3d at 939-40).
Respondent is correct thagtitioner’'s documentation in gport of his alleged mental
incompetence spans only 37 days, from February 23, 2015 through March 29, 2015. The
begin during petitioner’s incarcaron at California State Pas Corcoran (CSP-COR) where
mental health professionalsund petitioner alert, fully orieatl, and communicating effectively
with no signs of decompensation or other mergalth concerns. Durintis period, petitioner
was not taking psych medications. See PrBzECF No. 23 at 53-5@ecords from Feb. 23,
2015 through Mar. 10, 2015). Moreover, petidgowas visiting the la library and reported
concern about his legal matters. 1d54t57. From March 11, 2015 through March 29, 2015
petitioner was temporarily transferred to Highsert State Prison (HDSP) to attend a court
hearing._See id., ECF No. 23 at 60-71. Petiti@oatinued to remain alert and fully oriented,
without mental health concerngd. at 61, 64-66, 71. Although tiR®ner “went off medications

while housed in ASU [Administteve Segregation Unit] at HDSP dteehaving to work on legal

work,” id. at 61, his “[tlhought process [was] linesard goal directed . . . focused on family and

court proceedings.”_Id. at 6&ee also id. at 71 (“Thought presdinear and goal directed . . .
focused on current court case.”).

This evidence demonstrates that petitidreed sufficient mental competence to person
10
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prepare and file a habeas petiti and to attempt to do so in a timely manner. As responden
notes, it was during this perioon March 9, 2015, that petitionfled his first state habeas
petition in the San Joaquin Cour@yperior Court._See ECF No. 27at 1-69 (Ex. 1). Review @
the petition demonstrates it is coherent eledrly presented, with numerous organized and
referenced exhibits; éhpetition reflects petitioner’s undensting of the habeas process and h
effort to satisfy its requirements. The undemsig finds that this evehce fails to support
petitioner’s claim of mental incompetencalthough petitioner’'s mental status may have
presented challenges, the limiteddance he has presented doesamigate this court to further
develop the record through atidnal briefing or an evidentiaryearing. _See Roberts, 627 F.3(
at 773.

b. Deprivation of Legal Property

Petitioner contends that he did not have access to his legal property during two ext
periods: (i) from August 13, 2014 to Februar®015, and (ii) from March 10, 2015 to Februa
9, 2016. Respondent does not dispute petitionacwifl assertions but argues that petitioner
failed to demonstrate these peri@asised the delays in his habediads, or that he diligently

pursued his rights.

—

is

pnded
Y

has

The Ninth Circuit Court of Apgals has held that “a complete lack of access to a legal file

may constitute an extraordinary circumstanogl, @hat it is ‘unrealistic to expect a habeas
petitioner to prepare and filemeaningful petition on his eowwithin the limitations period

without access to his legald.” Ramirez v. Yates, 571 F.3d 993, 998 (9th Cir. 2009) (quotin

Espinoza-Matthews v. California, 432 F.3d 1021, 1027-28 (9th Cir. 2005). In Espinoza-

Matthews, the Ninth Circuit afipd granted equitable tolling fdhe 11 months that petitioner

g

was denied access to his legal files while in aastiative segregation, as well as the reasonable

time (“slightly over one month”) itook petitioner to prepare and fites federal petition after the

return of his legal materials. 432 F.3d. at 1027-28. To obtain equitable tolling based on |3
access to one’s legal property, the petitionestrpuesent evidence demonstrating a “causal
connection” between this extrainary circumstance and petitiateefailure to file a timely

petition. Gaston v. Palmer, 417 F.3d 1030, 1034 (9th Cir. 2005).
11
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i Auqust 13, 2014 to February 9, 2015

Petitioner explains as follows:

On August 13, 2014, petitioner was placed in administrative
segregation (AD-SEG). Upon log placed in AD-SEG, his legal
documents were confiscated along witk personal property. On 9-
7-14, he submitted a request form (Form 22) asking for her
legal/personal property to no avail. These requests went on until 11-
6-14, and even then petitioner wasued only two (2) 8 x 10 legal
envelopes and none contained the lleigauments pertaining to this
case. Petitioner again submitted a 22 Form requesting said property
in full. Even when petitioner did receive all his legal documents, it
was not until Feb. 9, 2015.

The limitations governing his habeas petition should be equitably

tolled [] because he was denied access to his legal material while in
AD-SEG . ...

ECF No. 23 at 5-6 (tihg id. at 21-2).

In support of these dates petitioner refeemnParagraphs 42-51 of his superior court
habeas petition. See ECF No. 27-1 at 9-10es€&lparagraphs det#ile confiscation of
petitioner’s legal property and figoner’s efforts to obtain theseaterials, and are supported b
petitioner’s exhibits. Respondeshbes not dispute that petitiangas without his legal property
from August 13, 2014 until February 9, 2015.

Within a month after receiving his legal projye petitioner filed hs first state habeas
petition on March 9, 2015, in the Sdoaquin County Superior Court.

However, beginning the next day, March 2015, petitioner was ddped of his legal
property for a second prolonged period.

ii. March 10, 2015 to February 9, 2016

In support of his contention he was withbug legal property from March 10, 2015 to
February 9, 2016, petitioner relies on exhibitbmitted in support of respondent’s motion to
dismiss. These include an inmate appettipeer filed on June 11, 2015, seeking access to |
legal property, which he stated was taken Mdl@, 2015 when petitiongras transferred from
CSP-COR to HDSP. See ECF No. 11-1 at 3Rdtitioner continued tpursue the appeal and
his request, without success, on October 2, 2@1%t 35; December 21, 2015, id. at 36; and

February 1, 2016, id. at 37. Petitioner aveas te finally receive his legal property on
12
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February 9, 2016. Respondent dnesdispute that petitioner wavithout his legal property
from March 10, 2015 until February 9, 2016.
Within less than three months, petitionerdileis second state petition for writ of habeg
corpus, in the California Couof Appeal, on April 29, 2016.
ii.  Analysis
Respondent does not dispuietitioner’s factual assertiotisat he was deprived of his

legal materials during the above-adtdates, and petitioner’s egitte supports his contentions

Such deprivation may well support equitabldéing. See Ramirez, 571 F.3d at 998; Espinozat

Matthews, 432 F.3d at 1027-28. Petitioner hasdat®wever, to specifically identify legal
materials that were missing and that were necgs$sareparation of #instant petition. See

Chaffer v. Prosper, 592 F.3d 1046, 1049 (9th Cir. 2Qd€Xjtioner’s allegation he lacked acces

to legal files must include specific instances whemeeded a particular document that he co
not procure). This court need not develop ¢éfests further, however, because the federal
petition is untimely even if petdner is entitled to equitable tally for the periods he was witho

his legal materials.

To explain this conclusion, the court now it the issue of statutory tolling, assuming

for purposes of discussion only that the limdas period was equitably tolled for the longest
period possible: continuously fronugust 13, 2014 through February 8, 2016.

2. Statutory Tolling

Assuming that the date of tfectual predicate for petitionerfederal claims is July 29,
2014, the one-year limitations period commenceduyn 29, 2014. Fifteen days later, on Aug
13, 2014, petitioner was initially deprived of his legeterials. If equitale tolling applies from
that date until petitioner’s legal materialsre restored to m on February 8, 2016, the
limitations period resumed running on Februdyg016 with only 15 days having elapsed.

Petitioner filed a petition for writ of habeas corpus in the California Court of Appeal
April 29, 2016. ECF No. 11-1 at 1-48. Petitioner'déas petition in the super court had beer
i
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denied almost a year before, on May 5, 2816CF No. ECF No. 1 at 31. It is highly doubtful

that the April 2016 petition can lw@nsidered “properly filed” fopurposes of Section 2244(d)(2).

To be “properly filed” and suppbstatutory tolling, an applicatn for state collateral relief must

be timely. Pace v. DiGuglielmo, 544 U.S. 408, 4B42005). California does not have a stat

of limitations for habeas petitions; to be timelytipens at each level of the state court systen
must be filed within a “reasonable timeSee Banjo, 614 F.3d at 968. When a California
prisoner takes longer to file a gedn in a higher court than tt8 to 60 days periods that most

states provide for appeals, the delay is unredderzand tolling will not apply. Evans v. Chavis

546 U.S. 189, 201 (2006).

It is conceivable, though ¢inly unlikely, that the stateoarts would have excused the
delay in proceeding to the Court of Appeal oaugrds related to the prior deprivation of legal
materials. Application of statutory tolling thugh disposition in the Court of Appeal will not
save the federal petition, however. Evearnly 15 days of the limitations period had passed
when the Court of Appeal died the petition on May 6, 202etitioner did not seek collateral
review in the California SupreenCourt until November 14, 2016, mdhan six months later.
This unexplained delay is unreasonably long. By&A6 U.S. at 201 (six month delay defeatg
tolling). Accordingly, petitioner is not entitleéd statutory tolling fothe period between the
Court of Appeal denial and the filing of tpetition for collateral review in the California
Supreme Court. And because titelay renders the petitionttee California Supreme Court
untimely, its filing cannot support statuyaolling. See Pace, 544 U.S. at 414-415.

If the statute of limitations resumed aftbe Court of Appeal denied relief on May 6,
2016, with 350 days left, petitioner’s deadlindile a federal petitionvas April 21, 2017. The
federal petition was filed on September 26, 2017y ve months after the limitations period

expired, and is untimely. Needless to say, ab®dimg prior to and dung the pendency of the

" Because the court is already assuming totimdng the period that the superior court petitio
was pending, application of Sam 2244(d)(2) to thipetition need not be considered.

8 This would be the case onlygétitioner were entitled to “gaplling” for the entire period
between his superior court and Court gip&al petitions, see Gaston v. Palmer, 417 F.3d 103
1041 (9" Cir. 2005). That is aextremely dubious proposition.
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Court of Appeal decision, the fe@dé petition is even more untimely.

D. Conclusion: The Petition Is Barred by The Statute of Limitations

For the reasons set forth above, the petitiamigmely even if the limitations period did
not begin running until July 29, 2014; even if petier receives equitable tolling for the entire
period of time that he was witholis legal materials; and everpétitioner is entled to statutory
tolling through the Court of App€aldenial of his habeas petiti. These are the most generoy
assumptions that could be made in this case tlaey do not defeat operation of the statute of
limitations. Accordingly, respondent’s motion teuliss must be granted:he court need not
reach respondent’s alternative argument thapétigion should be dismissed for non-exhausti

V. Motion to Stay and Abey

District courts have the #ghwority under limited circumances to stay unexhausted

petitions to permit exhaustion of the claimstate court._Rhines v. Weber, 544 U.S. 269, 27

(2005). However, it would be futil® grant a stay as to time-badrclaims. The present petitio

is untimely in its entirety for the reasons poesly discussed, anchy other putative claims

related to petitioner's 2013 diptinary proceedingsvould also be time-barred. See Nguyen \.

Curry, 736 F.3d 1287, 1297 (9th Cir. 2013) (later-addanicinust relate back to a timely filed
federal petition). Further belatetate court proceedings wouldither revive the statute of

limitations nor provide any new avenue to ev@d operation. Seendenez v. Rice, 276 F.3d

478, 482 (9 Cir. 2001). Accordingly, petitioner cannwieet the Rhines requirement that his
claims have potential merit. See Rhines, 544.dt 277-78. Accordinglyetitioner's motion to
stay this action should be denied both on its maritbas moot in light of the required dismiss
of this case.

V. Conclusion

For all the reasons set forth abpiie|S HEREBYRECOMMENDED that:

1. Respondent’s motion to dismisssthction, ECF No. 11, be GRANTED;

2. Petitioner's motion to stay and abey this action under Rhines v. Weber, 544 U.S.

(2005), ECF No. 19, be DENIED; and
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3. The instant petition for writ of habeasrpus filed pursuant to 28 U.S.C. § 2254, EC

No. 1, be DISMISSED because untimely filed under 28 U.S.C. § 2244(d)(1)(D).

These findings and recommendations are #idahto the United States District Judge
assigned to the case, pursuanth provisions of 28 U.S.C. 8 639(l). Within fourteen (14)
days after service of these findings and recemaations, any party may file written objections
with the court and serve a copy on all partiee. extensions of time will be granted due to
exigencies in the court’s calendar Petitioner is advised that objections need not include
briefing, they need only identify the findngs and recommendations to which he objects.
Such a document should be captioned “Objections to Magistidtge’s Findings and
Recommendations.” The partieg advised that failure to filebjections within the specified

time may waive the right to applethe District Court’s orderMartinez v. Yist, 951 F.2d 1153

(9th Cir. 1991).

If petitioner files objections, he may aladdress whether a certidie of appealability
should issue and, if so, why and as to whichassuPursuant to Rule 11 of the Federal Rules
Governing Section 2254 Cases, this court museissuleny a certificate of appealability wher
enters a final order adverse to the applicante#ificate of ppealability may issue only “if the
applicant has made a substantial showing ofldreal of a constitutional right.” 28 U.S.C. §
2253(c)(2).

DATED: September 12, 2018 _ -
mfﬂi———'— &L’lﬂ—?-L.
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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