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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

CARLOS GILBERT LAW, No. 2:17-cv-2060 AC P
Plaintiff,
V. ORDER and
LORI W. AUSTIN, et al., FINDINGS AND RECOMMENDATIONS
Defendants.

Plaintiff is a state prisoner proceeding pravsh this civil rights action filed pursuant tg
42 U.S.C. § 1983. Defendants request that adigtidige rule on the dimissal of defendants
Austin and Yee pursuant to Williams v. King, 875 F.3d 500 (9th Cir. 2017). See ECF No.

For the reasons that follow, the undersignedads the Clerk of Court to randomly assign a
district judge to this actioand recommends the dismissadefendants Austin and Yee.

The gravamen of the case is plaintifiltegation that he was sexually assaulted by
Correctional Officer Li. On iniail screening pursuant to 283JC. § 1915A(a), the undersigne
found that plaintiff had stated a claim against ECF No. 19 at 4. The bnallegation against
defendant Yee was that he stood outside thsed bathroom door during the assault. The
undersigned explained in the initedreening order that a faies#to-protect @dim against Yee
required additional factual allegations demonstrating Yee’s knowledge of and disregard fo

I

c. 32

=

r the

Dockets.Justia

.com


https://dockets.justia.com/docket/california/caedce/2:2017cv02060/323714/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2017cv02060/323714/32/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

danger to plaintiff's safety. In other words, pli#if needed to providéacts demonstrating that
Yee knew an assault was takipigce. ECF No. 19 at 5.

Defendant Austin was identified in the compteaas the “CEQO” of the prison. ECF No.
at 2. The complaint alleged only that she failed to follow a CDCR directive to comply with
Prison Rape Elimination Act. ECF No. 13tThe undersigned found on screening that this
allegation did not support any identifiable claim fdiefe ECF No. 6. It was also noted that th
matter was necessarily unexhausted, because filalleged failure to comply with a policy tha
had been announced only two weeks keethe complaint was filed. Id.

Plaintiff was given a choice between (13missing these and other defendants and
proceeding immediately agairist or (2) filing a First Amended Complaint (FAC) which
attempted to state facts that coslgport claims against Yee, Austat,al. 1d. a6-7. Plaintiff
filed an FAC which made no charging allegationalbagainst either Yeeor Austin. ECF No.

23. Because an amended complaint supersedes the original, Loux v. Rhay, 375 F.2d 55,

Cir. 1967), it appeared that ptiif had abandoned his putativeairths against these defendants

Accordingly, the undersigned directed the Clerketoninate Yee and Austin. ECF No. 24 at 3.

Defendant now seeks district court reviefithe “dismissal” of Yee and Austin. In

Williams, supra, the Ninth Circuit clarified that all parties, including any unserved defendar

must consent for jurisdiction to vest in the magis judge pursuant to 28S.C. 8§ 636(c)(1).
See 875 F.3d at 503-04. None of the named defenslawctnsented in this case. As a result,
district judge must determine whether any deéams should be dismissed from this action.

Accordingly, IT IS HEREBY ORDERED thdhe Clerk of Courshall randomly assign g
district judge to this action.

Additionally, for the reasons set forth ab@red explained in the undersigned’s prior
screening orders, IT IS HREBY RECOMMENDED that defendants Yee and Austin be
dismissed from this case.

These findings and recommendations are submitted to the United States District Jy
assigned to this case, pursuanth® provisions of 28 U.S.C. 8§ 63§(1). Within fourteen (14)

days after being served with these findiagsl recommendations, any party may file written
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objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationsl’he parties are advised th
failure to file objections within the specifiedrnte may waive the right tappeal the District

Court’s order._Martinez v. YIsB51 F.2d 1153 (9th Cir. 1991).

DATED: November 13, 2019 _ .
m::—-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




