(PC) Law v. Austin et al Do

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

CARLOS GILBERT LAW, No. 2:17-cv-2060 JAM AC P
Plaintiff,
V. ORDER and
LORI W. AUSTIN, et al., FINDINGS AND RECOMMENDATIONS
Defendants.

l. | ntroduction

Plaintiff is a state prisoner proceeding praaed in forma pauperis with this civil rights
action under 42 U.S.C. 8§ 1983. The case proceedise Operative First Amended Complaint
docketed September 13, 201ECF No. 23. On November 6, 2019, defendants filed a moti
revoke plaintiff's in forma pauper{$FP) status pursuant to the “ga strikes rule” of 28 U.S.C.
1915(g). ECF No. 30. Plaintiff opposes reatian of his IFP status. ECF No. 3Mefendants
have filed a reply. ECF No. 38.

This action is referred to the undersignedtéth States Magistrate Judge pursuant to 2

U.S.C. § 636(b)(1)(B) and Local Rule 302(&jor the reasons that follow, the undersigned

1 As ordered by this court, ECF No. 24 atiH& Operative First Amended Complaint combine
plaintiff's original complaint ad exhibits (ECF No. 1, docket€&ttober 4, 2017) with his First
Amended Complaint, as originally filed (EQ¥. 23 at 1-2, docketed September 13, 2019).

2 Plaintiff's duplicate oppositiorECF No. 39, will be stricken.
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recommends that defendants’ motion be granteditaiglaintiff be orderé to pay the filing fee
as a condition to proceedifigrther with this action.

[. L egal Standards Gover ning |n Forma Pauperis Status

Under the federal in forma pauperis gtat 28 U.S.C. § 1915, federal courts may

authorize the commencement and prosecution ofilascit without prepagnent of fees if the

plaintiff demonstrates baffidavit that he is unable to payetfiees._See 28 U.S.C. § 1915(a)(1).

Incarcerated plaintiffs must also submit a copyheir prison trust account statement for the
preceding six months that supports their clainndigence. 28 U.S.C. § 1915(a)(2). If IFP
status is granted, the fees are deducted fremptisoner’s trust account periodically rather tha
as a lump sum. 28 U.S.C. § 1915(b).

However, IFP status may not be granted fwisoner who has brougthiree prior federal
cases that were dismissed as frivolous, malicious, or for failing to state a claim, unless the
prisoner was under imminent dangeisefious physical injury wheme filed the complaint. As

set forth in the statute:

In no event shall a prisoner bringiail action or appeal a judgment

in a civil action or poceeding under this seati if the prisoner has,

on 3 or more prior occasions, whilecarcerated or detained in any
facility, brought an action or appeal in a court of the United States
that was dismissed on the grounds th& frivolous, malicious, or
fails to state a claim upon whichlief may be granted, unless the
prisoner is under imminent darg® serious physical injury.

28 U.S.C. § 1915(g).

“Not all unsuccessful cases qualify as astiinder 8 1915(g). Rather, § 1915(g) shol
be used to deny a prisoner’s IFP status onlynwhéer careful evaluation of the order dismiss
an action, and other relevant information, therdit court determines that the action was

dismissed because it was frivolous, malicioudaded to state a claim.”_Andrews v. King, 398

F.3d 1113, 1121 (9th Cir. 2005). “[T]he central disesis whether the dismissal ‘rang the PL]

bells of frivolous, malicious, or failure toage a claim.” EI-Shaddai v. Zamora, 833 F.3d 1036,

1042 (9th Cir. 2016) (quoting Blakely v. Ward88 F.3d 607, 615 (4th Cir. 2013)). A claim is

“frivolous” when it is without “bass in law or fact,” and “malious” when it is “filed with the

intention or desire to haranother.” _Andrews v. King, 398 F.2d 1121. “Failure to state a
2
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claim” has the same meaning under 8§ 1915(g)ithiates under Federal Rule of Civil Procedu

12(b)(6). Moore v. Maricopa County SHés Office, 657 F.3d 890, 893 (9th Cir. 2011).

Defendants have the burden to “produce damary evidence that allows the district
court to conclude that the plaintiff has filed adethree prior actions . . . dismissed because

were ‘frivolous, malicious or fail[ed] to ate a claim.” _Andrews v. King, 398 F.3d at 1120

(quoting Section 1915(g)). Once defendants mesat thitial burden, it is plaintiff's burden to
explain why a prior dismissal shoutdt count as a strike. Id.

A “three-strikes litigant” under this prasion is precluded from proceeding in forma

e

pauperis in a new action unlessvaas “under imminent danger of serious physical injury” when

he commenced the new action. 28 U.S.C. § 1915[f).is the circumstances at the time of the

filing of the complaint that matter for purposegtod ‘imminent danger’ exception to 8 1915(g).

”

Andrews v. Cervantes, 493 F.3d 1047, 1053 (9th2Di©.7). The danger must be real, proximate,

Ciarpaglini v. Saini, 352 F.3d 328, 330 (7thr.G003), and ongoing, Andrews v. Cervantes, 4

F.3d at 1056. Allegations that areerly speculative or fanciful may be rejected. Id. at 1057
n.11.
“[T]he three-strikes rule ia screening device that does juatge the merits of prisoners

lawsuits.” _Andrews v. Cervantes, 493 F.3d.@50. The Ninth Circuit has “stress[ed] at the

outset that § 1915(g) concerns only a threshaddgmtural question — whether the filing fee mu

be paid upfront or later. Separate PLRA psavis are directed at screening out meritless suits

early on. _See 28 U.S.C. 88 1915(e)(2)(B), 191HA(. . [W]e should not make an overly
detailed inquiry into whether the allegations qualdr the exception[.]”_Id. at 1055. “Itis thus
particularly important that thequiry ordinarily be conducted tbugh analysis othe prisoner’s

facial allegations and that theeallegations be liberally cong&d. The inquiry is in essence

administrative and may be conducted afhsu®Villiams v. Paramo, 775 F.3d 1182, 1190 (9th
Cir. 2015).

1. Plaintiff Accrued at L east Three Strikes Before Commencing This Action

Defendants identify three cases plaintiff poesly filed while incarcerated that they

allege were dismissed for one or more ofdbalifying reasons under 28 U.S.C. § 1915(g). T
3
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court grants defendants’ request for judicial notitthese cases.See ECF No. 31 (request for
judicial notice and exhibits). All three cases have iprely been found to constitute strikes by

judge of the Northern Distriaf California. _Law v. Blandon, Case No. 1:14-cv-01943 RMI,

2018 WL 4407792, at *1, 2018 U.S. Dist. LEX158359 (N.D. Cal. Sept. 17, 2018), appeal

dismissed upon plaintiff's request, 2018 WL 6982 (9th Cir. Nov. 14, 2018). The undersigned

has also conducted an independenritew of the original docketsd filings in these cases. For
the reasons that follow, the court finds that ezade counts as a “strikehder Section 1915(g).

A. Law v. Domico, Case No. 1:10-cv-02225 BAM (E.D. Cal.).

Plaintiff filed the complaint in this Seot 1983 action while incarcerated in the Merce
County Main Jail. Plaintiff challeged the alleged failure of hisnoée officer to protect him fron
anticipated assault lanother prisoner about bee released on parole. Plaintiff sought, inter a

to be paroled outside of (farnia. See Law v. DomicdCase No. 1:10-cv-02225 BAM (E.D.

Cal.), ECF No. 1. The district court dismissee tdomplaint with leave to amend for failure to
state a cognizable federal claim, and informedhpfaihat failure to “file an amended complair
in compliance with this order” would resulttine dismissal of the action “with prejudice, for
failure to state a claim.”dl, ECF No. 15 at 4-5Plaintiff filed a First Amended Complaint

(FAC), id., ECF No. 16, which was also dismisdath leave to amenfdr failure to state a

cognizable claim, id., ECF No. 18. By orderdilEebruary 13, 2012, theurt granted plaintiff
“one final leave to file an amended complaint witthirty days,” again stang that “[i]f Plaintiff

fails to file an amended complaint in compliandgéh this order, this action will be dismissed,

with prejudice, for failure to state a claim.t.lat 4, 5. On April 25, 2012, the magistrate judge

dismissed the case with prejaodi“based on Plaintiff's failure to state any claims upon which
relief may be granted” and explicitly stated that the “dismissal is subject to the ‘three-strike

provision set forth in 28 U.S.C.1915(g).” 1d., EE No. 19 at 2.

3 This court may take judicial notice of its own records and the records of other courts. S¢
United States v. Howard, 381 F.3d 873, 876 n.1 (9th Cir. 2004); United States v. Wilson, 6
F.2d 118, 119 (9th Cir. 1980); see also Fed. RAE201 (court may takeuglicial notice of facts
that are capable of accurate determination liyces whose accuracy cannot reasonably be
questioned).
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As noted by defendants, this case was dismissed by a magistrate judge before the

Circuit's decision in Williams v. King, 875 F.3d 50804-05 (9th Cir. 2017), which held that a

magistrate judge lacks authority to dismiss @caasdess all parties haeensented to proceed
before the magistrate judge. Only plaintiff cortedrto the jurisdiction of the magistrate judge

Law v. Domico. Nevertheless, thienth Circuit recently held that a pre-Williams dismissal of

inmate suit by a magistrate judgighout the consent dhe defendant can count as a strike un

28 U.S.C. § 1915(g). Hoffmann v. Ridi, 928 F.3d 1147, 1150-51 (9th Cir. 2019).

Additionally, although it appearthere were problems serving the court’s February 13
2012 order, service of documents at a pro se patidsess of record is fullgffective if the party
failed to inform the court of his chge of address. Local Rule 182(f).

For these reasons, particulatie district court’'s expss findings that plaintiff's
complaints failed to state a cognizable claim amll be subject to disssal as a strike under
1915(qg), the undersigned finds that this casetsithe requirements for a “strike” under 8
1915(9).

B. Law v. Green, Case No. 1:07-cv-1071 LJO DLB (E.D. Cal.)

While incarcerated at California State Pri&wniano, plaintiff filed tle complaint in this
Section 1983 case seeking mong@damages from his Merced County Public Defender for
alleged ineffective assistance of counsgte Law v. Green, Case No. 1:07-cv-1071 LJO DLE
(E.D. Cal.), ECF No. 1. On October 22, 2007, trstrait judge dismissed the complaint witho
leave to amend, id., ECF No. 10, adopting in fudl tacommendation of the magistrate judge
the complaint be dismissed “without leave to amindailure to state a claim,” id., ECF No. 8
3. Itis well established th&a public defender does not aotder color of state law when

performing a lawyer’s traditional functions asuosel to a defendant ancriminal proceeding,”

and therefore may not be sued in a $ec1i983 action. Polk County v. Dodson, 454 U.S. 312

325 (1981).
Accordingly, the dismissal of this case for failure to state a claim also meets the
requirements for a “strike” under 8 1915(g).

I
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C. Law v. Benitez, Case No. 1:06-cv-01061 OWW LJO (E.D. Cal.)

Plaintiff filed the complaint in this &#ion while a prisoner ahe Substance Abuse
Treatment Facility in Corcoran. The suitefl pursuant to 42 U.S. § 1983, sought money
damages from a gas station store clerk and #imstowners based on thkerk’s alleged assaul

of plaintiff several months before. Seaw v. Benitez, Casdo. 1:06-cv-01061 OWW LJO

(E.D. Cal.), ECF No. 1. The magistrate judiigmissed the complaint with leave to amend,
informing plaintiff that the complaint, as framed, failed to state a cognizable federal claim.
ECF No. 7. The court noted its concern thdaifgiff has brought this action in absence of go
faith and attempts to take advantage of ca-filing to vex a defendant. Such attempt provi
further grounds to dismiss plaintiff's complaintld., ECF No. 7 at 6. Upon screening plaintiff
amended complaint, which was premised on 42 U.S.C. § 1981, the magistrate recommen
dismissal of the action “withouydrejudice on grounds that the amded complaint fails to satisfy
pleading requirements and to allege a cogmézabction 1981 or otherwise valid claim and
appears intended to vex defendants.” Id., INOF10 at 6. The district judge adopted the
magistrate findings and recommendations on the same grounds. Id., ECF No. 11 at 2.
The Ninth Circuit has held that “a dismiksathout prejudice may count as a strike.”

O’Neal v. Price, 531 F.3d 1146, 1153 (9th @PO8) (citing Day v. Maynard, 200 F.3d 665, 66

(10th Cir. 1999) (“[A] dismissalvithout prejudice countss a strike, so long as the dismissal i

made because the action is frivolous, malicious, ity ta state a claim.”). In Law v. Benitez, tl

dismissal was based on plaintiffalure to state a claim and lapparently vexatious motives.
“A complaint may be inferred to be malicioustiuggests an intent to vex the defendants or

abuse the judicial procgls]” Smith v. Directorsof the Enemy of Alien Gntrol Unit of Dep't of

Justice, 2007 WL 1655780, at *1, 2007 U.SstDLEXIS 41460 (E.D. Cal. June 7, 2007)
(dismissing complaint with prejuck as a strike under § 1915fgsed on findings that it “not
only fails to state a claim upon weh relief could be grantedd is frivolous, but also is

malicious and intended to abuse the judipialcess”) (citing dsafi v. Holland, 655 F.2d 1305,

1309 (D.C. Cir. 1981) (“A complaint plainly abusiwf the judicial proess is properly typed

malicious.”), report and recommendatiadopted, 2007 WL 1813018, 2007 U.S. Dist. LEXIS
6
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45402 (E.D. Cal. June 22, 2007), aff'd, 321 Fed. Ag22 (9th Cir. 2009) (failure to state a
claim). “A case is malicious if it was filed withe ‘intention or dese to harm another.”

Andrews v. King, 398 F.3d at 1121 (quoting Webstdihird New International Dictionary 136]
(1993)).

Under this authority, the district colstassessment that plaintiff intended to vex
defendants by commencing this case suppditglang of malice under 8 191§). Therefore, the
dismissal of this case on the grounds it failed atesh claim and appeared to be maliciously fi
meets the requirements for a third “strike.”

D. Conclusion asto Strikes

Defendants have met their burden of prodgaocumentary evidence demonstrating t

plaintiff, while incarcerated, filed at least &er prior actions that were dismissed for reasons

constituting strikes under § 1915(d}laintiff does not contend thtte dismissal of any of these

cases shouldot count as a strike, only that he was unideminent danger of serious physical
injury when he filed the originalomplaint in the instant action.

V. The Complaint Does Not Allege Facts Demonstrating That Plaintiff Wasin

I mminent Danger at the Time of Filing

This action proceeds on plaintiff'sgfith Amendment claim against defendant
Correctional Officer Li for sexual abuse, goldintiff's Eighth Amendment claims against
defendants Dr. Osman and RN Naodor deliberate indifference tos serious medical needs.
Plaintiff’'s original complaint is dated $&mber 28, 2017 and was docketed on October 4, 2
ECF No. 1 at 2. It alleges that Office Lixs@lly assaulted plaintitbn August 21, 2017. Liis
alleged to have forced plaintiff to orally cdate him in a hospital bathroom. The complaint
further alleges that the defendant health paogiders failed to provide treatment despite
plaintiff's reports that he was thsang up blood as the result of the agsald. at 2-5. Plaintiff,
who has previously been found to be a third-strikagfirmatively alleged that he was “under

imminent danger of serious physical injury” at thediof filing “due to thefact, plaintiff is ‘now’

4 See Law v. Blandon, Case No. 1:14a3843 RMI, 2018 WL 4407792, at *1, 2018 U.S. Dis
LEXIS 158359 (N.D. Cal. Sept. 17, 2018).
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‘throwing up’ ‘golfballs of bbod’ related to being (sexual§ssaulted)” on August 21, 2017. Id.
at 5. Plaintiff also alleged thae continued to expience throat pain. IdThe First Amended
Complaint reiterates these allegations. ECF280. Both the original and amended complaints
allege an imminent danger on the exclusivesdattontinued vomiting of blood. ECF No. 1 af
5; ECF No. 23 at 7. For the first time in respote defendants’ motion t@voke his IFP status
plaintiff asserts that he wasimminent danger of further sexuasault by Officer Li at the time
the complaint was filed. ECF No. 37.

The statute’s imminent danger exceptionl@spvhere facts indicating imminent danger

appear “on the face of the complaint.” Andsew Cervantes, 493 F.3d at 1050; see also id. at

1056 (“exception applies if the complaint makeplausible allegation that the prisoner faced

‘imminent danger of serious physical injury’ at tirae of filing.”); see alsdbrahim v. Dist. of

Columbia, 463 F.3d 3, 6 (D.C. Cir. 2006) (“In determining whether he qualifies [for the

‘imminent danger’ exception], we look toetltomplaint....”); Brown v. Johnson, 387 F.3d 1344,

1350 (11th Cir. 2004) (“[T]he issue [under § 1915{gNvhether [plaintiff's] complaint, as a
whole, alleges imminent danger of serious physigaty.”).
The undersigned finds that the allegatiohthe complaint do not demonstrate an

imminent danger. The act alleged to havesediphysical injury happened more than a mont

—

before the complaint was filed. Given the specific sex act at issue, and its circumstances,
persistent heavy bleeding faeeks afterward would be higtunusual and is therefore
implausible> Moreover, as defendants point out, tHegation of bleeding is contradicted by the
exhibits plaintiff attached to the complainthich include a medical report documenting an
examination on the date of the alleged assaultidleatified no bleeding oother injuries._See

ECF No. 1 at 12 (Medical Report ofjiny of Unusual Occurrence).

°> At the time of the alleged irabént, plaintiff reported it Officer Li had foced plaintiff to give
Li a blow job by threatening to vte plaintiff up for a disciplinary violation if he did not do so.
See ECF No. 1 at 12. This type of verbal coergionld certainly constitute a sexual assault and
supports an Eighth Amendment claim. Howeweither the complaint nor its attachments
include any allegations involvinipe use of physical force ort@r circumstances that would
reasonably account for serious physical injury to the victim, let alone weeks of vomiting blpod
after the alleged sex act.

8
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Although pro se pleadings mus¢ construed liberally, theoart need not at this stage
assume the truth of allegationsittare implausible or contradect by the record. See Andrews

Cervantes, 493 F.3d at 1055, 1057 n.11; Sprewell v. Golden State Warriors, 266 F.3d 979

(9th Cir.), as amended, 275 F.3d 1187 (200l9caBise plaintiff's allegations that he was

throwing up “golfballs of blood” and experiencingdhat pain as the result of a single act of or
sex more than a month earlier are implausibleaaactontradicted by plaintiff's own exhibits, t
court finds that the allegations thfe complaint do not establish an imminent danger at the tir
filing.

Alternatively, even if plaintiff were cdimuing to experience bleeding at time the

, 988

complaint was filed, an unhealed past injury is not the same thing as a threatened future injury c

an ongoing injury._See Andrews v. Cervantes, 493 F.3d at 1056 (imminent danger means

continuing danger or threatened injury). Bdétit more, continued bleied) represents an ongoir
consequence of a completed, past injury. Thisigfficient to establis imminent danger within
the meaning of Section 1915(g). See id. rRiiihas not presenteahy facts regarding his
physical condition during the month after the gdld assault which would show that continued
bleeding indicated an imminent addngerous threat to his hedfith.

Finally, even if it were proper as a generaltter to consider facts not alleged in the
complaint, the undersigned would not find ptéf’s allegations in opposition sufficiently
credible to support application of the § 1915ggeption. As defendants correctly contend,
plaintiff did not assert that Haced “a high probability” of fuhter sexual assault by Officer Li,
see ECF No. 37 at 2, unéifter defendants’ moving papers pointed out that no such allegatig
appeared in the pleadings, $8€F No. 30-1 at 6. The procedupalsture of this new assertion,
and the fact that plaintiff haabt in the prior two years alledsomething so obviously material

to his case, cast significant doubttbe credibility of the claim.

19

n

® The court also notes that plaintiff has sithed medical documentation reflecting that he had a

history of colon cancer and reged an urgent colostomy ragal at around the time the
complaint was filed._See ECF No. 8 (ExhibitRat This medical history makes it even less
plausible that any vomiting of blood was related to the alleged sexual asaaglvés rise to thi
lawsuit. Such nexus between the substantivenslaind the imminent danger is required. Aka
v. Hardy, 887 F.3d 91, 97 (2d Cir. 2018).
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Wholly apart from credibilit)concerns, this newly asserted basis for an imminent dar

exception fails because it is entirely conchysoSee Andrews v. Cervantes, 493 F.3d at 1050

11 (court may reject assertions of danger énatspeculative or condary); White v. Colorado,

157 F.3d 1226, 1231-32 (10th Cir. 1998) (vagne eonclusory assertions of harm are
insufficient). Plaintiff asserts gnthat he was “living in feaof being sexually assaulted again’
and that “because prison staff failed to responer @laintiff put them on notice of the first sex
assault there was a high probability of plaindéing sexually assaulted again by C/O Li.” EC
No. 37. The court has been presented witfants demonstrating Officer Li’'s continued
proximity to plaintiff, or any objective facts or circumstansaggesting an ongoing danger of
assault at the time the complaint was fil&daintiff's fear, no mtter how real, does not
demonstrate that an imminent tater “high probability” of furthe sexual assauéixisted.
As previously noted, plaintiff was deemethad-striker in the Nahern District case

Laws v. Blandon, Case No. 1:14-cv-01943 RMI (NC2l.). In response to a motion to revoke

his IFP status in that case, jpiglif made conclusory allegatiomm$ imminent danger that were n

in the complaint. The district court reasoned as follows:

In this action, plaintiff alleges thae was sexually assaulted by other
detainees at some point between March 19, 2014, and March 24,
2014, at the county jail. He waseaked from custody at some point
between March 25, 2014, and March 27, 2014. Before he could seek
medical attention, he was rearrested and taken back into custody.
Plaintiff alleges that after being take the jail he told the defendant

in this case, a jail guard, that heeded medical care, but defendant
failed to provide medical care. tasponse to this motion to dismiss,
plaintiff argues that when he was taken back into custody he was
suffering from a bleeding painfuletim and was therefore in danger

of serious physical injury due toeglack of medical care. Plaintiff

did not make this argument gither the complaint or amended
complaint. He only presentedighnew argument for imminent
danger several years after the case was filed.

This conclusory statement with no support that he was in imminent
danger is insufficient. [] When plaintiff filed his original complaint
in April 2014, just a few weeks aftdre incident occurred, he did not
seek any specific relief for mexdil injuries. Rather, he sought
money damages and to be placeddministrative Segregation for

his safety. Plaintiff made no m&on of needing specific medical
help or of being at any furthessk of injury due to the rape.

In his amended complaint filed thuly 2014, plaintiff again did not
seek any specific relief for his imyor any specific treatment that

10
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would demonstrate an ongoing ahehgerous medical problem that
placed him under imminent dangersefrious physical injury. At the
time the complaint and amended complaints were filed, plaintiff
argued extensively that he wasitnminent danger because he had
been placed in general population &émat he was at risk because he
was a snitch, a rape victim and a confidential informant for the Drug
Enforcement Agency in Alabama in the 1990s. Plaintiff did not
argue at that time that he wesimminent danger because of the
injury from the rape.

. . . [Plaintiff's] conclusory stateemts in his brieopposition fail to
show that when he filed the comiplehe was in imminent danger of
serious physical injury due to the injury from the rape. Plaintiff
presents no specific allegations thatneeded but was denied certain
medical treatment and that the ddrof the treatment placed him in
imminent danger of serious physiaajury. Plaintiff has failed to
show that the imminent dangexception applies in this case.

Law v. Blandon, Case No. 1:14-cv-01943 R®I018 WL 4407792, 2018 U.S. Dist. LEXIS

158359 at *3-6 (N.D. Cal. Sept. 17, 2018).
The same reasoning applies here, though tharmstances are somewhat different. Hg
plaintiff did allege imminent danger in themaplaint, on grounds of ongoing medical need. F

the reasons already explained, hoareylaintiff's allegations regairag his medical need in this

case do not rise to level of imminent dang@s.in Laws v. Blandon, plaintiff offered additiona

facts much later and in response to a spearficiment under § 1915(ghs in Laws v. Blandon,

those assertions are conclusory and fail to sthatvplaintiff was in irminent danger at the timeg
he filed the complaint.

Because plaintiff has not presented a fddtaais for the imminerdanger exception on
grounds of medical need or imminent risk of atisat the time of filng, the exception recogniz
in 28 U.S.C. 1915(g) does not apply. Acangly, the undersigned will recommend that
defendants’ motion to revoke plaintiff's in foenpauperis status beagted, and plaintiff be
required to pay the fees in this action before proceeding.

V. Conclusion

For the reasons set forth abpiE|S HEREBY ORDERED that:

1. Defendants’ motion to strike plaintiff's duplicate opposition, ECF No. 40, is
GRANTED, and the Clerk of Court is directedstoike plaintiff's duplicate opposition at ECF

No. 39.
11
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Additionally, IT IS HEREBY RECOMMENDED that:

1. Defendants’ motion to revoke plaint#fin forma pauperis status, ECF No. 30, be
GRANTED,;

2. Plaintiff be declared a three-strikes bty within the meaning of 28 U.S.C. § 1915(g);

3. Plaintiff's in forma pauperis statgsanted August 27, 2019, EQNo. 19, be revoked,

4. Plaintiff be ordered to gahe fees in this action ($400yithin sixty (60) days after the
district judge adopts these fimgis and recommendations, asadition to further proceed with
this case; and

5. Plaintiff be informed that failure to tety pay the above-notedds will result in the

dismissal of this action without prejudice.

These findings and recommendations are submitted to the United States District Jydge

assigned to this case, pursuanth® provisions of 28 U.S.C. § 63§(1). Within fourteen (14)
days after being served with these findiagsl recommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationsi’he parties are advised that
failure to file objections within the specifiedrnte may waive the right tappeal the District

Court’s order._Martinez v. YIs®51 F.2d 1153 (9th Cir. 1991).

DATED: January 23, 2020 _ -
mlr;_-—-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

” This amount reflects the $350.00 filing fdas a $50.00 administrative fee. Litigants
proceeding in forma pauperis are not reqlil@pay the $50.00 administrative fee.
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