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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 OSMAN GERARDO ZARATE No. 2:17-cv-2073 KIM GGH

CASTILLO,
12
Petitioner,
13 FINDINGS AND RECOMMENDATIONS
V.
14
M.E. SPEARMAN,
15
Respondent.
16
17
18 | Introduction
19 Petitioner, a state prisoner peadling pro se, has filed a et for writ of habeas corpus
20 | pursuantto 28 U. S. C. § 2254. The matter wkesnexl to the United States Magistrate Judge
21 | pursuant to 28 U.S.C. § 636(b)(1) and Local Rafl2. Pending before the court is respondent(s
22 | motion to dismiss on the ground that the petitiobaged by the one-year statute of limitationg
23 | pursuant to 28 U.S.C. § 2244(d). ECF No. 13itiBaer has filed an opposition, and respondgnt
24 | areply. ECF Nos. 19, 20. After carefully reviag filing, the court now issues the following
25 | findings and recommendations.
26 | Discussion
27 |. Statute of limitations
28 On April 24, 1986, Congress enacted the Amtitesm and Effective Death Penalty Act
1
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of 1996 (hereinafter “AEDPA”). Pursuant28 U.S.C. § 2244(d)(1), AEDPA imposes a one-
year statute of limitations for federal habeaguas petitions. 28 U.S.@2244(d)(1) provides, in

pertinent part:

A l-year period of limitation shall gty to an application for a writ

of habeas corpus by a person in custody pursuant to the judgment of

a State court. The limitation perisfiall run from the latest of—

(A) the date on which the judgmergcame final by the conclusion
of direct review or the expit@n of the time for seeking such
review;

(B) the date on which the impediment to filing an application
created by State action in violati of the Constitution or laws
of the United States is removed, if the applicant was prevented
from filing by such State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Cobuwand made retroactively
applicable to cases on collateral review;

(D) or the date on which the factyakdicate of the claim or claims

presented could have been digered through thexercise of
due diligence.

28 U.S.C. § 2244(d).

On June 23, 2016, petitioner was convicte8asta County Superior Court for eleven
sexual offenses - two counts of sexual pexten of a child undet0 years (Pen. Cod. 8
288.7(b)), one count of forciblexagal penetration (Fe Cod. § 289(a)(1)(A)), and eight counts
committing a lewd or lascivious act with alldhunder 14 years (Pen. Cod. § 288(a)). Resp’t's
Lodg. Doc. No. 1. Petitioner was sented to a determinate termaff years in prison and an
indeterminate term of 30 yearsli@ in prison. Resp’t's Lodg. Dm Nos. 1, 2. On February 1,
2016, the California Court of Appeal, Third Appell&strict affirmed in part and reversed in
part the judgment. Resp’'t’'s Lodg. Doc. Nbo.Specifically, the Califaria Court of Appeal
reversed petitioner’s conviction as to count @famitting a lewd or lascivious act by fondling t

victim’s chest over her clothing), and modifipdtitioner’s sentencinigy striking the two-year

of

consecutive term for the offense. Id. The remar of the judgment was affirmed. A petition for

review with the California Supreme Courtswdenied on May 11, 2016. Resp’t’s Lodg. Doc.
Nos. 3, 4.
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Petitioner’s conviction became fin@r purposes of AEDPA on August 10, 2017.
Accordingly, this instant actiofiled October 6, 2017 is barred untimely unless petitioner is
entitled to tolling.

A. Finality of Direct Review

Petitioner argues that his petition is timely bessahie was entitled to an extra ninety da
after August 10, 2017 for seeking review witk talifornia Supreme Qot. As stated by
respondent, petitioner miscalctda the limitations period.

Here, the pertinent commencempatiod for the statute of limitations begins on “the d
on which the judgment became final by the conclusiodirect review othe expiration of the
time for seeking such review.” 28 U.S.C. 8§ 2234(){A). In this casepetitioner sought direct
review of his conviction fronthe California Supreme Courwhich was denied on May 11, 201
Resp’t's Lodg. Doc. No. 4. The record shqgveditioner did not subma petition for writ of
certiorari to the United Statesi@eme Court. Consequently, pieter’'s conviction became finag
at the expiration of the ninetyagl period to seek certiorari imahately following the decision of

the state’s highest court. Clay v. Unitedt8s, 537 U.S. 522, 528 n.3 (2003); Bowen v. Roe,

F.3d 1157, 1159 (9th Cir. 1999). Therefore, peigr's conviction became final on August 9,
2016, and AEDPA’s one-year clock began armgAst 10, 2016. See Patterson v. Stewart, 25!

F.3d 1243, 1247 (9th Cir. 2001) (citing Fed. R. Civ6f)) (the day order or judgment becom
final is excluded and time begins to run thg déier the judgmentdzomes final). Absent
tolling, petitioner had until August 10, 2017 file a federal habeas corpus petition.

B. Equitable Tolling

In his opposition to the motion to dismiss, petigr contends he is entitled to equitablg
tolling based on the followintyvo grounds: (1) his ebility to speak, write, or understand
English; and (2) his lack @fccess to the law library.

A habeas petitioner is entitléo equitable tolling oOAEDPA'’s one-year statute of
limitations only if he shows: (1) that he has beensuing his rights diliggly; and (2) that some

extraordinary circumstances stood in his way predented timely filing._See Holland v. Florio

560 U.S. 631, 649 (2010); Ramirez v. Yates, 571 F.3d 993, 997 (9th Cir. 2009). The dilige
3
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required for equitable tolling purposes isdsonable diligence,” not “maximum feasible

diligence.” See Holland, 560 U.S. at 653; see also Bills v. Clark, 628 F.3d 1092, 1096 (9t

2010).
As to the extraordinary circumstances regdj the Ninth Circuit has held that the
circumstances alleged must make it imposdibl#e a petition on time, and that the

extraordinary circumstances migt the cause of the fif@ner’s untimeliness Bills, 628 F.3d at

1097 (citing_Spitsyn v. Moore, 345 F.3d 796, 799 (9th Z003)). This is a very high thresholg

“lest the exception swallow the rule.” Mirda v. Castro, 292 F.3d 1063, 1066 (9th Cir. 2002).

“In addition, ‘[w]hen external forces, rather tharmpetitioner’s lack ofliligence, account for the

failure to file a timely claim, equitable tollinpay be appropriate.”Lott v. Mueller, 304 F.3d

918, 922 (9th Cir. 2002) (quoting MilesRrunty, 187 F.3d 1104, 1107 (9th Cir. 1999)).

Determining whether equitable toldj is warranted is a “fact-spific inquiry.” Spitsyn, 345 F.3(
at 799 (citing Frye v. Hickman, 273 F.3d 1144, 1146 (9th Cir. 2001).

1. Language Barrier

First, petitioner claims entitlement to equigalblling based on his “[in]ability to [speak
understand, or write] any English.” ECF No. 12&. However, petitioner provides no furthe
facts or argument that could constitute extra@y circumstances in Iig of his inability to
speak, understand, or write in English. “A rienglish-speaking petdner seeking equitable
tolling must, at a minimum, demonstrate tating the running of #gn AEDPA time limitation,
he was unable, despite diligent efforts, to preaither legal materiala his own language or

translation assistance from an inmate, liby@agysonnel, or other sag.” Mendoza v. Carey, 44

F.3d 1065, 1070 (9th Cir. 2006); see also Hughésgaho State Bd. of Corrections, 800 F.2d 9

909 (9th Cir. 1986) (illiteracy gbro se petitioner was not suffeeit cause to avoid procedural
bar). Here, petitioner has failed to meethhusden demonstrating tlexistence of equitable
tolling based on his lacsf proficiency and competency in English.

2. Lack of Access to Law Library

Second, petitioner argues “external forces beyan control such as the non [-] existing

access to law library by prison affals at High Desert State Rors’ entitles him to equitable
4
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tolling. The Ninth Circuit has held that lack@écess to library materials does not automaticg
qualify as grounds for equitabldling, but instead requires a mdiact-specific inquiry._Frye,
273 F.3d at 1146 (citing Whalem/Hunt v. Early, 233 F.3d 1146, 11%8i(92000) (en banc)).

“Ordinary prison limitations on [petitionerjaccess to the law library and copier [...] [are]
neither ‘extraordinary’ nor made it ‘impossiblerfipetitioner] to file his petition in a timely
manner.” _Ramirez, 571 5.3d at 998. Here, petitiorarisory allegation afis limited access ta
the prison law library fad to establish the existence of edpigatolling.

3. Actual Innocence Exception

In his petition, petitioneattacks his convictions on thedimthat he is “innocent of all
charges against” him. ECF No. 1 at 2. Thartwill address next whether petitioner makes &
showing of actual innocence sufficient to satitfy requirements forgaitable tolling.

“[A]ctual innocence, if proved, serves agateway through which a petitioner may pas
whether the impediment is a procedural bart] .¢xpiration of the statute of limitations.”

McQuiggin v. Perkins, 569 U.S. 383, 386 (2013)A] petitioner does not meet the threshold

requirement unless he persuadesdistrict court that, in lighaf the new evidence, no juror,
acting reasonably, would have voted to finchlguilty beyond a reasonable doubt.” McQuigg
569 U.S. at 386 (quoting Schlup v. Delo, 513 1293, 327 (1918)). “Actual innocence means

factual innocence, not mere legal insuffiagri Bousley v. United States, 523 U.S. 614, 623

(1998). The actual innocence extep applies to a “narrow aks of cases implicating a

fundamental miscarriage of justice.” Ledambert, 653 F.3d 929, 938 (9th Cir. 2011) (en

banc)). Petitioner’'s vague and conclusory refeeethat he is innocent of all charges because
there was no evidence other than hearsay fatlsezlingly short of satisfying this requirement.
Petitioner’s argument seems to contest the saff@y of the evidence pporting his convictions
rather than the exacting standaifdactual innocence. Moreove@etitioner failsto provide new
and reliable evidence to suppartinding that this case falls into the narrow class of cases
implicating a fundamental miscarriage of justiCEnerefore, the actuainocence exception to

the AEDPA one-year statute of limttons does not apply here.

ally

n,

Accordingly, the undersigned finds that petiter has not met his burden of demonstrating
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the existence of grounds for equitabldingl. See Pace v. DiGuglielmo, 544 U.S. 408, 418

(2005) (petitioner bears the burdeirdemonstrating grounds for etpble tolling). For reasons
stated above, the undersigned recommends depgtitgoner’s claim thahe is entitled to
equitable tolling and granting respondent’s motio dismiss on the ground that the petition is
untimely.
Conclusion

Pursuant to Rule 11 of the Federal Rules€ning Section 2254 Cases, this court mu
issue or deny a certificate of appealability whesmtiers a final order adverse to the applicant,
certificate of appealability may issue only “if tapplicant has made a staostial showing of the
denial of a constitutional right.” 28 U.S.C. 85&%¢c)(2). For the reasons set forth in these
findings and recommendations, a substantial shgwf the denial of a constitutional right has
not been made in this case

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Respondent’s motion to dissaj ECF No. 13, be granted,;

2. The petition, ECF No. 1, lsBsmissed with prejudice;

3. The District Court decline tgsue a certificate @ppealability.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(b)(1). Within twenty-one ¢
after being served with these findings aadommendations, any party may file written
objections with the court and ser@e&opy on all parties. 1d.; saéso Local Rule 304(b). Such
document should be captioned “Objectitm$/agistrate ddge’s Findings and
Recommendations.” Any responsethie objections shall be filedithr the court and served on
parties within fourteen days after service ofdbhgections. Local Rule 304(d). Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
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Turner v. Duncan, 158 F.3d 449, 455 (9th €898); Martinez v. Y8t, 951 F.2d 1153, 1156-57

(9th Cir. 1991).
Dated: September 3, 2018

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE




