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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

KENNETH HAROLD TINSLEY, No. 2:17-cv-2134-EFB
Plaintiff,
V. MEMORANDUM AND ORDER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security

Defendant.

Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
(“Commissioner”) denying his applications for: (1) a period of disability and Disability Insur
Benefits (“DIB”) under Title Il of the Social&turity Act (“the Act”); and (2) Supplemental
Security Income Title XVI of the Act. The parties have filed cross-motions for summary
judgment. ECF Nos. 13 & 18. For the reastissussed below, plaiff’s motion for summary
judgment is denied and the @missioner’s motion is granted.

l. BACKGROUND

Plaintiff filed his applications on Novemb#&®, 2013. Administrativ®ecord (“AR”) at
185-194. They were denied imilly and upon reconsideratioid. at 103-112, 119-125. On M4
23, 2016, a hearing was held before admirisgdaw judge (“ALJ”) Daniel Myersld. at 31-52.
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On August 4, 2016, the ALJ issued a decision figdhat plaintiff was not disabled under
sections 216(i), 223(dand 1614(a)(3)(A) of the Act.Id. at 13-25. The ALJ made the following

specific findings:

1. The claimant meets the insured status requirements of the Seciaity Act through
December 31, 2013.

2. The claimant has not engaged in subshgainful activity since June 30, 2008, the
alleged onset date (20 CFR 404.1%87%eq, and 416.97&t seq).

3. The claimant has the following severe impairments: emphysema, status-post
cerebrovascular accident, diabetes, mellitosgestive heart failure, and hypertension|(20
CFR 404.1520(c) and 416.920(c)).

! Disability Insurance Benefiare paid to disabled persons who have contributed to the
Social Security program, 42 U.S.C. 88 #0keq Supplemental Security Income (“SSI”) is pajid
to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suystantial gainful activity” due to
“a medically determinable physical or meritapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evatlion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimam@aging in substantial gainful
activity? If so, the claimant imund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three. nidt, then a finding of not disabled is
appropriate.

Step three: Does the claimanimpairment or combination
of impairments meet or equal anpairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w@kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeifthe sequential
evaluation process proceeds to step fikk.
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* * %

4. The claimant does not have an impairment or combination of impairments that mee
medically equals the severity one of the listed impairments in 20 CFR Part 404, Sut
P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 angq
416.926).

* % %

5. After careful consideration of the entire retal find that the clamant has the residual
functional capacity to perform mediuvork as defined in 20 CFR 404.1567(c) and
416.967(c) except he requires no fumes, odorgases, and he must avoid hazards, s
as unprotected heights or moving machinery.

* % %

6. The claimant is unable to perform gpgst relevant work (20 CFR 404.1565 and
416.965).

* * %

7. The claimant was born [in] 1960 and was 47 gedd, which is defined as an individua
closely approaching advanced age, on tlegatl disability onset date. The claimant
subsequently changed age categorgdweanced age (20 CFR 404.1563 and 416.963).

8. The claimant has at least a high school etioicand is able to communicate in English
(20 CFR 404.1564 and 416.964).

9. Transferability of job skills is not material the determination of disability because us
the Medical-Vocational Rules as a framewaufgorts a finding that the claimant is “ng
disabled,” whether or not the claimant hassferable job skills (See SSR 82-41 and 2
CFR Part 404, Subpart P, Appendix 2).

10. Considering the claimant’s age, educatwork experience, and residual functional
capacity, there are jobs that exist in sigr@fit numbers in the national economy that th
claimant can perform (20 CHR04.1569, 404.1569(a), 416.969, and 416.969(a)).

* * %

11.The claimant has not been under a diggibas defined in the Social Security Act, from
June 30, 2008, through the date of ttesision (20 CFR 404520(g) and 416.920(Q)).

Id. at 15-25.
Plaintiff's request for Appeals CouncilMiew was denied on September 25, 2017, lea

the ALJ’s decision as the findkecision of the Commissioneld. at 1-3.
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Il. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999gnckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff raises five argumentgzirst, he argues that the Alerred in rejecting the opinio
of Kate Solterd,a Licensed Clinical Social Workerl(CSW”), who opined that plaintiff had
major depression that limited his ability to cortcate, interact with the public, coworkers, anc
supervisors, and adapt to workplace chan@escond, plaintiff argues that the ALJ erred in
failing to set forth clear and convincing reas@orsdiscrediting his subjective complaints of
chronic fatigue and difficulty walking. Third, gahtiff argues that the ALJ’s RFC determinatio

is not supported by substantiai@gence and does not include allpdintiff's limitations. Fourth,

2 In his brief, plaintiff refers tehis individual as “Ms. Soltaro.’Seee.g.ECF No. 13-1 at
16. The medical records indicatatlihe proper spelling is “Soltefdhowever, and the court wi
adopt it going forward.
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plaintiff argues that the vocational expe(t'¥E”) testimony does not constitute substantial
evidence to support the ALJ’s fimdj that he could perform theljs which the VE identified.
Fifth, plaintiff argues that he has causeubrait new and material medical evidence which
“could reasonably change the outcome of the case.”

For the reasons stated heregftiee court finds none of a@ihtiff's arguments persuasive
and will enter judgment in favor of the Commissioner.

A. Opinion of Kate Soltero, LCSW

Ms. Soltero submitted an opinion indicating that plaintiff's depression substantially
hampered his ability to concentrate, warithout supervision, intact with the public,
coworkers, and supervisors, and adapt tomgba in the workplace. AR at 514-515. The ALJ
gave little weight tdSoltero’s opinion.ld. at 16. The ALJ noted that Soltero was not an

acceptable medical source under the regulationshetidher opinions were “inconsistent with

claimant’s lack of mental health treatment and complaints, as well as his positive response

medication once he sought treatmerit” Plaintiff argues that this was error because: (1)
Soltero’s opinion was consistent with treatmhrecords from CommuniCare Health Centers
dating from January 2014 to February 2016; @)cher opinion was uncontradicted by other
psychiatric evidence in the record.

A LCSW is an “other source” under the redigdas and, as such, the ALJ was required
offer “germane” reasons ffeejecting her opinionSee Turner v. Comm’r of Soc. S&4.3 F.3d
1217, 1223-24 (9th Cir. 2010) (“[A] social worker..is not considered an ‘acceptable medicg
source’ under the regulations. . . . [T]he ALJynexpressly disregard lay testimony if the ALJ
‘gives reasons germane to each witness for deand) (internal citations omitted). The ALJ’s
reasons for rejecting Soltero’s opinion - incotesisy with plaintiff's lack of health treatment
and positive response to medication — find supipdite record and, thus, meet the “germane’
standard.See Bayliss v. Barnhad27 F.3d 1211, 1218 (9th Cir. 2005) (holding that
inconsistency with medical e\adce is a germane reason faalediting the testimony of lay
witnesses).
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Plaintiff did not report depressive sympts until April 2015 — seven years after the
alleged onset of disability on June 2008. AR%B. After being prescribed an antidepressant
and during a follow-up visit apprarately one mother later, ghtiff denied feeling “down,
depressed, [or] sad.ld. at 548. A month later, in June 2015, his depression was characteri

as “mild” by the provider.ld. at 546. And plaintiff's conteion that Soltero’s opinion is

consistent with treatment records from CommuniGdealth Centers is not well taken. Rather

than citing specific record pagessiopport his arguments, plaintgéstures at approximately fifi
pages of medical recaddAR at 534 -582) for the proposititihat he did not lack for “mental
health treatment and complaints.” ECF No-118t 17. But those same records, as nstgulg
indicated that plaintiff's depres/e symptoms were ameliordtby prescribed anti-depressants
and reduced to “mild.” Thus, the very records miffi cites contradict the severity of Soltero’s
assessment.

B. Evaluation of Subjective Complairdsd Failure to Develop the Record

Plaintiff argues that the ALignored his subjective compigs of fatigue and walking
difficulty. In relation to the complaints oftigue, plaintiff argues that the ALJ should have
considered his kidney disease insofar as “it [dpatcount for his chronic fatigue.” ECF No. 1
1 at 19. With respect to his complaints of wadkdifficulty, plaintiff alleges that the ALJ shoul
have considered his “sevefb percent stenosis in theft common iliac artery” and
“[m]onofilament abnormal reduced filament sensatiocally 1/5 bilaterayl in his feet which
supports a diagnosis that he has peripheratopathy secondary to diabetes mellitusl.”at 20.
Finally, plaintiff claims that, idight of the foregoing conditionshich the ALJ did not consider
“the ALJ should be found to have erred by failtogully and fairly develop the record by not
obtaining clarification from his ¢ating physician or obtaining tesbny from a medical advisor
....” Id. The court finds these arguments unavailing because the ALJ provided specific g
convincing reasons for discountin@itiff's subjective complaintsSee Fair v. Bower885 F.2d
597, 602 (9th Cir. 1989).

First, the ALJ reasonably relied upon gautictions between @intiff's subjective

complaints and his activities dhily living. He noted that platiff complained of fatigue and
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difficulty standing and walking. AR at 21. Howe, in an examinatn with consultative
examiner Dr. Richard Chun, plaintiff stated thatwas able to drive by himself, attended all
personal needs independently, and did “limitedking and light exercise and push-up#d. at
472. This admission to an exexeiregimen — modest though ityrze - is inconsistent with
plaintiff's testimony that he was unable to walk even one block witleeling short of breath
(id. at 41). See Rollins v. Massana@61 F.3d 853, 857 (9th Cir. 2001) (holding that, in
discounting claimant’s subjective paintte®ny, ALJ reasonably led upon incongruity
between claim of “totally disabling pain” andaghant’s ability to conduct a spate of everyday
activities, including cooking, housekeeg, and running errands).

Second, the ALJ found that plaintiff had macleonsistent statements on matters reley
to his disability — a finding thas supported by the record. Incgisnt statements are specific
and convincing reasons for discountingl@mant’s subjective complaint&ee Tonapetyan v.
Halter, 242 F.3d 1144, 1148 (9th Cir. 2001) (“In assegshe claimant’s credibility, the ALJ
may use ‘ordinary techniques of credibility ayvation,” such as considering the claimant's
reputation for truthfulness and any inctent statements in her testimonysge also Turner v.
Comm’r of Soc. Sed513 F.3d 1217, 1225 (9th Cir. 2010). At the May 2016 administrative
hearing, plaintiff testified that head probably last driven thrgears ago (AR at 44), but in 201
he told Dr. Chun that he was still drivingd. at 472. More concerning, however, is an
incongruity regarding the dategmtiff last used methamphetamseAt the hearing plaintiff
stated that he had last used methamphetamines in either 2008 01d2@087), an implicit
contention that his abuse of such drugs was iwelie past (the heimg was held in 2016).
However, a hospital discharge diagnosi2®i3 indicated that aintiff was abusing
methamphetamines at that timle. at 309-310. This obvious dis@@ncy is sufficient to suppo
discounting plaintiff's credibility as itelated to subjective complaints.
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The Commissioner also persigely points out that the rdecal evidence contradicts
plaintiff's subjective complaint$. The court does not affirm onistbasis, however, insofar as t
ALJ did not rely on these record citationghis rejection of plaintf’'s complaints.

Finally, the court rejects platiff's contention that the All was obligated to expand the
record by obtaining clarification from his providers concerning lidady disease and other

issues identifiedupra As the Commissioner points out, pl#intas failed to assert what, if an

Y,

additional limitations the ALJ should have assessethe basis of these unconsidered conditions.

The court interprets — drthe obtuse wording and organizational placefmafithe argument doe
it no favors - plaintiff to be algng that, had the ALJ been awanf these conditions, he might

not have discounted plaintiff’'saims of fatigue and difficultyvalking. But plaintiff has not

offered any evidence linking the wntsidered conditions with thelesant subjective complaints

No physician has opined that thesaditions render plaintiff disablest contribute to his fatigue

or difficulty walking inthe way he allegesSee Mayes v. Massana?76 F.3d 453, 459-460 (9t
Cir. 2001) (“An ALJ’s duty to develop the recbfurther is triggered only when there is
ambiguous evidence or when the record isagachte to allow for per evaluation of the
evidence.”). And the Commissionesrrectly notes that the djaosis of a condition does not,
absent some indication from a qualifieddimal source, equal a disabling conditioferduzco v.
Apfel 188 F.3d 1087, 1089 (9th Cir. 1999) (“Nonelwé appellant’s treating or examining

physicians ever indicated that the appellaas disabled. Although theppellant clearly does

3n a visit to his provider iMarch of 2011, plaintiff reportethat he didn’t have any

difficulty breathing or coughing and would only run out of breath if he walked “far distances

AR at 406. In July and October of 2013, pldfrtbld his provider that he “[felt] good overall”
and she noted, under “General Review cdt€gns” that he had “no complaintdd. at 347, 351.
In a December of 2013 and in a “Review of Systewith his providerplaintiff denied having
fatigue and had no complaints about walkihg. at 387. In January of 2014, he also denied
having fatigue, his musculoskeletal systens\waemed normal, and no complaints about
difficulty walking were recordedld. at 447. And in an April 2014 examination by consultati
examiner Dr. Richard Chun, it was noted that pl#iatalked without an assistive device and &
good paceld. at 472-473. Dr. Chun also noted thatiptiff was able “to do push-ups in the
office as requested at least five times easilg."at 474.

4 The argument does not receive its owhleading and is, instégaid alongside the
broader contentions about plaffi§ subjective complaints.
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suffer from diabetes, high blood pressure, andiéighthere is no evidence to support his clair
that those impairments are ‘severe.™).

C. Substantial Evidence Supports the RFC

Plaintiff contends that, since the ALJ “chdt specifically discréit his allegations of
having chronic fatigue and needr&st” it was error not to consider those complaints within tf
context of “the combination of his chroniakiey impairment and cardiovascular impairments
which allegedly prevent him from performing skaactivity on a sustained or ‘regular and
continuing basis . .. .”” ECF No. 13at 22. The court rejects this argument.

In his RFC, the ALJ noted that “[t]he claimaeports that he often has to stop chores
tasks due to fatigue and exhaos.” AR at 19. Subsequently, the ALJ discounted plaintiff's
complaints regarding “fatigue amcthaustion” due to: (lincongruity with plantiff's activities of
daily living; (2) plaintiff's lackof treatment in 2009 and 2010; (3) plaintiff's improvement wit
medication; and (4) plaintif inconsistent statementil. at 21-22. This court, as notedpra
affirms the ALJ’s discounting of plaintiff's subjectieemplaints on the first arfdurth bases.

In crafting his RFC, the ALJ also relied thre opinions of non-examining state agency
physicians Jone and Wavak, both of whom condutat plaintiff was capable of medium wor
provided that he avoided pulmonary irriteuiaind hazards. AR at 22, 58-59, 84-85. The ALJ
accounted for pulmonary irritants and hazards $R#C. AR at 18-19. It well settled that
“the opinions of non-treating or non-examining physicians may also serve as substantial e
when the opinions are consistent with independknical findings or other evidence in the
record.” Thomas v. Barnhar78 F.3d 947, 957 (9th Cir. 2002).

Plaintiff's primary contention appears to that the ALJ did not discuss fatigue or
exhaustion within the specific context of kigrend cardiovascular impairments. But, in
formulating an RFC, an ALJ is not requireddiecuss every piece of evidence in the medical
record. SeeHoward ex rel. Wolff v. Barnhgr841 F.3d 1006, 1012 (9th Cir. 2003). And,
critically, plaintiff has not pointed to any evidsnindicating that a physgan actually found that
these kidney and cardiovascular ciods rendered him disabled for the purposes of the Act
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Based on the foregoing, the court finds that ALJ's RFC was supported by substanti
evidence.

D. VocationalExpertTestimony

Plaintiff argues that the ALJ erred bylifag to include limitations for standing and
walking in his questions to the VE. This argemhy however, is specifically predicated on the
assumption “that substantevidence does not support the Ad finding that [plaintiff]

has the residual functional capacity to do protahgtanding and walking that is required to

perform light and medium exertion work . . .ECF No. 13-1 at 24. As noted above, the couf

has already found that substahégidence does support the ALJ's®FThus, this claim must
be rejected.
Plaintiff also offers a secondary argurhéat is poorly witten and difficult to

comprehend. In a single, lehgtrun-on sentence he argues:

Plaintiff also contendthat the ALJ should biund to have erred by
failing to specifically ask the vocational expert whether his testimony
was consistent with the descript® of the physical and mental
demands described in the DOT imgaeds to the jobke described,
and if so whether there was raasonable explanation for the
inconsistency, which is not “hareds error” because the medical
evidence supports plaintiff's allegatis that he has chronic fatigue
secondary to having chronic residual chronic impairment, and
dysfunction of his kidneys, headnd lungs, and limited ability to
walk secondary to having diabeperipheral neuropathy of his lower
extremities and vascular impairment of his leg, as well as limited
ability to maintain concentration due to depression, are all
inconsistent with the requiremento perform medium and light
exertion requirements of the joldescribed by the vational expert

[]
Id. at 25. The argument appears to be prenoselinitations whose serigy the ALJ found not

credible, i.e. fatigue, difficulty walking, andeldepression related dishties offered by Ms.
Soltero. Thus, it must also be reject&ee Bayliss v. Barnhad27 F.3d 1211, 1217 (9th Cir.
2005) (holding that ALJ's hypothetical to VE neaaly include “limitations that the ALJ found
credible and supported by substah¢vidence in the record.”).

E. NewEvidence

Plaintiff has submitted new evidencwlicating that: (1) he underwent a right

adrenalectomy for pheochromocytoma on Oat@ie 2017; and (2) scintigraphy results from
10
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November 2017 indicate that he had possible stesas. ECF No. 13-1 at 26. He argues that
these new records — generated well after the Adécision- are nevertheless germane insofar as
they possibly inform and corroborate the sevesftgonditions that were documented at the time
the ALJ rendered his deston. The court disagrees.

“To be material . . . the new evidence musaibdirectly and substgally on the matter in
dispute.” Mayes v. MassanarR76 F.3d 453, 462 (9th Cir. 2001) (internal quotation marks
omitted). A plaintiff seeking to introduce new evidence “must demonstrate that there is a
‘reasonable possibility’ that the new eviderwould have changed the outcome of the
administrative hearing.’ld. Additionally, the plaintiff musshow that the new evidence “is
material to and probative ofdicondition as it existed at thdeeant time -- at or before the
disability hearing.” Sanchez v. Secretary of Health & Human Seryi822 F.2d 509, 511 (9th
Cir. 1987).

Plaintiff has not offered anyedical evidence or opiniomgporting his contention that
these new records bear on the severity of comditiee had at the time of the ALJ’s decision.
Rather, as the Commissioner comtgrthis new evidence appearsridicate either the worsening
of an existing condition or a malatlyat is altogether new. It mde that these diagnoses support
a new application for benefits under the Act, thatt is not for this court to decide.

V.  CONCLUSION

Based on the foregoing, itlereby ORDERED that:

1. Plaintiff's motion for summarjdgment (ECF No. 13) is DENIED;

2. The Commissioner’s cross-motiom smmmary judgment (ECF No. 18) is
GRANTED; and

3. The Clerk of Court is directed to enjigdgment in the Commasioner’s favor and cloge
the case.

DATED: March 5, 20109. %\
=

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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