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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 CHRISTOPHER LULL, CONOR No. 2:17-cv-2216-KIM-EFB PS

BUGBEE, KEVIN BURRAGE,
11 KALEIGH BURRAGE,
12 Plaintiffs, FINDINGS AND RECOMMENDATIONS
13 V.
14 |  COUNTY OF PLACER, TIMOTHY
WEGNER, STEVE PEDRETTI, JOSEPH
15 | ZANARINI, STEVEN SOLOMON.,
16 Defendants.
17
18 This case is before the court on defendamtstion to dismiss for lack of subject matter
19 | jurisdiction and for failure to state a claim pursutanFederal Rules of Civil Procedure (“Rule”
20 | 12(b)(1) and 12(b)(6Y. ECF No. 6. For the reasons expkad below, it is recommended that
21 | defendants’ motion be grantéd.
22 | | FactualBackground
23 The complaint alleges that in Noveent2016, defendant Timothy Wegner introduced
24 | Placer County Ordinance 5851-B (“Ordinance”) jathwas subsequently adopted by the Coupty
25 ! This case, in which plaintiff is proceedi pro se, is before the undersigned pursuant to
o6 | Eastern District of Califaria Local Rule 302(c)(21)See28 U.S.C. 8§ 636(b)(1).
27 2 The court determined that oral argumentid not materially assish the resolution of
the pending motion and the matter was ordered submitted on the Besfs.D. Cal. L.R.
28 | 230(g).
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of Placer (the “County”). ECF No. 1 at 1, 3. Rtédfs, who reside in Ricer County, assert that
they are “authorized Ca Pr@d5 patient and caregiversld. at 3. Plaintiff Christopher Lull
allegedly owns real property located in PlaCeunty, which he leasés plaintiffs Conor
Bugbee, Kevin Burrage, and Kaleigh Burrade. at 7-8. Plaintiffs comind that the Ordinance is
arbitrary because it “effectively limits marijuaoaltivation to six plants on a single parcel and

does not account for size of the parceld. at 5. They seek a decldoat of their “rights as they

=)

are in imminent jeopardgf being infringed upon by #éarbitrary Ordinance.ld. at 4. They als
seek to enjoin the enforcement of Ordinanice.

According to the complaint, defendant Jas&anari and Steven Solomon, who are both
employed by the County of Placer, came to Luylfsperty with uniformed police officers and
requested access to the property to clieckompliance with the Ordinancéd. at 2-3. Lull
refused to consent to the search of the propédty.The next day, Zanari and Solomon returned
to the property and, without obtamg plaintiffs’ consent, took dtant photographs of the property
using a telephoto lendd. Plaintiffs claim that the defendanised the camera to manipulate and
enhance images that are n@ible to the naked eydd. Zanari and Solomon also posted a
notice on a public access road ttthteatens Plaintiffs with arbiary imminent putative sanctions
and administrative nuisance abatement proceediridsdt 4. They also notified Lull that they
would seek an administrative iresgion warrant for the propertyd. at 3.

Plaintiffs do not explain witlany precision how these acts relate to their attempt to
challenge the Ordinance and thagynot allege a facial challengBlonetheless, they claim that
the Ordinance violates “Fourth AmendmenbStantive Due Process,” and is preempted by

California state lawld. at 4-8. They seek “Declaratory Juggnt of County of Placer Ordinan¢e

3 Placer County Ordinance 5851-B mified as Placer County Code 88 8et®eq Of
relevance to complaint’s allegations, the ordindmois the cultivation of cannabis to “six plants
on no more than fifty (50) square feet in total for outdoor cultivatin of non-medical cannabis
per parcel with a private residence. Meduahnabis plants may be cultivated on no more than
fifty (50) square feet in totgder parcel with a private residss regardless of the number of
authorized growers, qualified patients or priynearegivers residing in@rivate residence on the
parcel.” Placer County Code 88 8.10.040(A)&),0.05(A)(4). Violation of the ordinance is
considered a public nuisance and subject toreafoent by abatement and civil fine. Placer
County Code § 8.10.120.
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5851-B and Injunctive Relief of iminent police power enforcemeuitthe arbitrary Ordinance
and official policy thatadcks the force of law.’ld. at 1.
Defendants move to dismissgamg that plaintiffs lack standing and fail to state a claim

for relief. ECF No. 6.

[l Standing

Defendants argue that plaintiffs lackretang to challenge the Ordinance because they do

not allege a violation of a feddisaprotected interest or that fd@dants have or imminently will
enforce the Ordinance agaitisem. ECF No. 6-1 at 4.

Standing is an element of subject matter jurisdictdfarren v. Fox Family Worldwide,

Inc.,328 F.3d 1136, 1140 (9th Cir. 2003). The requirement that a party have “standing” to bring

an action is part of the case-or-controversy provision of Article 11l of the Constitutigan v.
Defenders of Wildlife504 U.S. 555, 560 (1992). To hatanding three elements must be

satisfied:

First, the plaintiff must have suffet@n injury in fact-an invasion of
a legally protected interest which (&) concrete and particularized
and (b) actual or imminent, notmectural or hypothetical. Second,
there must be a causal connectietween the injury and the conduct
complained of-the injury has to Hairly . . . trace[able] to the
challenged action of the defendaand not . . . th[e] result [of]
independent action of some third ganbt before the court. Third it
must be likely as opposed to mersjyeculative that the injury will
be redressed by a favorable decision.

Id. at 560-61 (internal citations and quotatiorrksaomitted). To establish standing to obtain
injunctive relief, “the plaintiff must demonstraaeeal or immediate threat of an irreparable
injury.” Clark v. City of Lakewoqd59 F.3d 996, 1007 (9th Cir. 200Qulinary Workers
Union, Local 226 v. Del Pap200 F.3d 614, 617 (9th Cir 1999).

“A plaintiff who challenges statute must demonstratesalistic danger of sustaining a
direct injury as a result of thetatute’s operation or enforcemeiut one does not have to awaljt
the consummation of threatened injury to obtagvpntive relief. If the injury is certainly
impending, that is enough Babbitt v. United Farm Workers Nat'l| Unipd42 U.S. 289, 298

(1979) (alteration in original) (quation marks and citations omittedge also San Diego Cnty.

Gun Rights Comm. v. Rer#8 F.3d 1121, 1126 (9th Cir. 1996) (to establish an injury in factfor a
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pre-enforcement challenge to a statute, the plaintiff “must sitgemainethreat ofimminent
prosecution.”).

The precise basis for plaintiffs’ challenge to the constitutionality of the Ordinance c4
be easily gleaned from the complaint. As nabdve, plaintiffs purport to assert a claim for
violation of “Fourth Amendment Substantive DRicess.” ECF No. 1 at 4. In their oppositig
plaintiffs merely provide theiranclusion that they have “plead mvasion of a legally protectec
interest,” without any clarification as to whadrticular interesivas allegedly invadedd. at 3.
Plaintiffs do, however, explain thttey are not asserting a factdlallenge to the Ordinance, bu
“seek an as applied challenge to the Ordinance thedtdms Plaintiffs with anjury in fact. . . .”
ECF No. 9 at 3.

The complaint, however, does not allégets demonstrating #t defendants have
enforced the Ordinance against any of the plaintiffs or that enforcement is imminent. Inste
plaintiffs merely allege that endants Zanari and Solomon sougghénter plaintiffs’ property ta
check for compliance with the Ordinance and @ost notice containing threats. ECF No. 1.
Significantly, there are no allegati® that plaintiffs have engaged in any conduct prohibited &
the statute. Although plaintiffs take issughathe Ordinance’s limitation to the amount of
marijuana that may be cultivatese€ECF No. 1 at 5), they do natlege that they grow
marijuana on the property or that they would absent the OrdiflaAceordingly, plaintiffs fail
to establish an actual or imminent injury traceable to the challenged ordinance.

Finally, defendants point outahplaintiffs do not have aderally protected interest in
growing marijuana. “The SuprenCourt has held that no persman have a legally protected
interest in contraband per seSchmidt v. Cnty. of Nevad2011 WL 2967786, at *5 (E.D. Cal.
July 19, 2011) (citindgJnited States v. Jeffer842 U.S. 48, 53 (1951) &ooper v. City of
Greenwood. Mississipp®04 F.2d 302, 305 (5th Cir. 1990). “An ebj is contraband per se if i

possession, without more, constitutes a crimé) other words, there is no legal purpose to

4 Plaintiffs contend that ehordinance arbitrarily limits thnumber of medical marijuana
plants to six per parcel. Pdiffs’ are mistaken. The ordinae limits non-medical marijuana
cultivation to six plants, while limiting the divation of medical marijuana to no more than 50
square feet per parcebeePlacer County Code 88 8.10.040(2), 8.10.050(A)(4).
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which the object could be putUnited States v. Harrelb30 F.3d 1051, 1057 (9th Cir. 2008).
Marijuana remains illegal under federal lafgee21 C.F.R. § 1308.11(d)(28)sting marijuana a
a Schedule | drug) ardonzales v. Raigb45 U.S. 1, 27 (2005) (“The CSA designates mariju
as contraband for any purpose.”). Thus, plaintfisnot have a federally protected legal intere
in cultivating marijuand. See Raley v. William2018 WL 4027020, at *6 (E.D. Cal. Aug. 23,
2018) (“[T]here is no US Constitutional right related to cultivation of marijuana. As such, tl
cannot be a federal constitutional violation resing the cultivation omarijuana.”).

Accordingly, plaintiffs lack standing to asta federal challeng® the Ordinance.

Consequently, the court also lagkgsdiction to entertain plaintiffs’ state law challenges to the

Ordinance.See Herman Family Revocable Trust v. Teddy B¥sf F.3d 802, 806 (9th Cir.
2001) (“If the district court dismases all federal claims on theerits, it has discretion under

8 1367(c) to adjudicate the remaining claimshé court dismisses for lack of subject matter

jurisdiction, it has no discretiomd must dismiss all claims.®).However, given the complaint’s

lack of clarity and plaintiffs’ pro se statudismissal with leave to amend is appropridtepez v.
Smith 203 F.3d 1122, 1126-27 (9th Cir. 2000) (en bddiskrict courts must afford pro se
litigants an opportunity to amend to correay aeficiency in their complaints).
lll.  Conclusion

Accordingly, it is hereby RECOMMENDED that:

1. Defendants’ motion to dismiss (ECF No. 6) be granted,;

2. The complaint be dismissed for lack of standing; and

3. Plaintiffs be granted thirty days frahe date of service @ny order adopting these

findings and recommendations to file an amehc@mpliant as provided herein. The amende

® In their opposition, plairffis argue that defendants’ mian “incorrectly presupposes
Plaintiffs claim a Federally Pretted property right in marijuaiaECF No. 9 at 1. Defendants
assumption is reasonable given that the compdpecifically alleges that “[d]efendants have
allowed marijuana cultivationy way of Ordinance in Plac&ounty while simultaneously
restricting Plaintiffs liberty taultivate a doctors [sic] prescald amount of medical marijuana.’
ECF No. 1 at 5.

6 Because plaintiffs have failed to estabbsiinding to challenge the ordinance, the ca
declines to address defendants’ argument that the complaint fails to state a claim.
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complaint must bear the docket number assigned to this case and must be labeled “First A
Complaint.” Failure to timely file an amergleomplaint may result in a recommendation this
action be dismissed.
These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanth provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg-ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: September 11, 2018.
%M@/ 7’ (‘W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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