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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 TYRONE DOUTHERD, No. 2:17-cv-02225-KIM-JDP
12 Plaintiff,
13 V. ORDER
14 DORIS MARIE MONTESDEOCA, The

Estate of LUCILLE J. SMITH, UNITED
15 PARCEL SERVICE, INC., LIBERTY
MUTUAL INSURANCE COMPANY, and
16 HARMONY HOME CARE, INC,,
17 Defendants.
18
19 This case arises from a motor vehicle @éent plaintiff sufferedvhile at work for
20 | his employer, UPS Ground Freightclnand subsequent events tethto his employment. Two
21 | motions for summary judgment dvefore the court. Defendant UPS Ground Freight, Inc. (suied
22 | as United Parcel Service, Inbereafter “UPSF”) moves for summgudgment as to all of
23 | plaintiff Tyrone Doutherd’s claims against UPSF Mot., ECF Nos. 123, 123-1. Plaintiff
24 | opposes the motion. UPSF Opp’n, ECF No. 135. UPSF replied. UPSF Reply, ECF No. 144.
25 | Defendant Harmony Home Care, IftHarmony”) moves for summgijudgment as to plaintiff's
26 | claims against it. Harmony Mot., ECF No. 125; Harmony Mem. P&A, ECF No. 125-1. PIlgintiff
27 | opposes. Doutherd Opp’n, ECF No. 133.rHany replied. Harmony Reply, ECF No. 140.
28 || /I
1
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The court heard oral argument og thotions by videteleconferencing in
consideration of the ongoing rmmavirus pandemic on July 12020. Ellen Dove appeared on
behalf of plaintiff. Amandd&sriffith appeared on behadf Harmony Home Care. Emily
Burkhardt Vicente appeared on behalf of UP$faving carefully considered the parties’
arguments, the evidence in the record, aedtplicable law, theourt now GRANTS UPSF’s
motion and GRANTS IN PART and DENIES IN PART Harmony’s motion.

Before reciting the facts in detailgtlsourt resolves evidentiary objections and
notes the effect of the law of the case.

l. EVIDENTIARY OBJECTIONS

The court focuses on UPSF’s objectiansl consider Harmony’s objections onl
when they are material, as many of them ardiclafpre of USPF’s. To the extent both moving
defendants’ objections are merébpilerplate recitations of evehtiary principles or blanket
objections without analysis appli¢o specific items of evidencelie court declinet scrutinize
them one-by-oneSee Ramsey v. Siskiyou Hosp.,IN@. 2:14-cv-01908-KIJM-CMK, 2016 WL
3197557, at *1 (E.D. Cal. June3)16) (citations omittedjsee also Capitol Records, LLC v.
BlueBeat, InG.765 F. Supp. 2d 1198, 1200 n.1 (C.D. Cal. 2010) (“In motions for summary
judgment with numerous objections, it is oftemecessary and imprawl for a court to
methodically scrutinize each objem and give a full analysis @ach argument ised.” (citation
omitted)).

A. Self-ServinoDeclarations

Plaintiff relies chieff on his own declarations tgppose the motions. Pl.’'s Resp

UPSF SUF, ECF No. 136; DoutldeUPSF Decl., ECF No. 13R].’s Resp. Harmony SUF, ECK

No. 133-1; Doutherd Harmony Decl., ECF No. 133Both Harmony and UPSF object that th
declarations are self-servin@lPSF Obj. Pl.’s Decl., ECFd 143; Harmony Obj. PIl.’s Decl.,

ECF No. 142. This is not per addar to their consideration:

[Dleclarations are often self-servirayd this is properly so because
the party submitting it would ugbe declaration to support his or
her position. Although the sourcéthe evidence may have some
bearing on its credibility and on the weight it may be given by a
trier of fact, the district courhay not disregard a piece of evidence
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at the summary judgment stagelely based ornts self-serving
nature.

Nigro v. Sears, Roebuck & C@84 F.3d 495, 497 (9th Cir. 2015). However, the court is
empowered to “disregard a se#rging declaration that states pmonclusions and not facts tha
would be admissible evidenceld. (citing Villiarimo v. Aloha Island Air, Inc, 281 F.3d 1054,
1059 n.5, 1061 (9th Cir. 2002). “A conclusory, sefweng affidavit, lackng detailed facts and
any supporting evidence, is insufficient teate a genuine issue fterial fact.” F.T.C. v.
Publishing Clearing House, Incl04 F.3d 1168, 1171 (9th Cir. 1997).

The court’s power to disregard conclysand threadbare $ederving declaration
must be weighed against the regment to draw all reasonable inferences in favor of the
nonmoving party at the sumnygudgment stageMatsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 587-88 (1986).

In considering plaintiff’'s declarationthe court disregards ghtiff's conclusions
of law unsupported by factual details. Insofahassserts facts, however, the court will not
disregard them solely for theirlsserving nature, as counseled igro, 784 F.3d at 497. It
remains plaintiff’'s burden inpposing summary judgment to pretsevidence from which a jury,
could reasonably render a vettdit the non-moving party’s favorAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 252 (1986).

Plaintiffs UPSF declaration recourtts story at a high el of generality,
omitting key facts. This levaf generality is not enough Wwithstand summary judgment. A
reasonable juror would not have a sufficient uatdanding of the detaifsom such testimony to
find for the plaintiff. While, deficiencies in affidavits offed in opposition to summary judgme
may be cured to make théladmissible at trial” andhus competent to opposBJock v. City of
L.A, 253 F.3d 410, 418-19 (9th Cir. 2001) (citi@glotex Corp. v. Catretd77 U.S. 317, 324
(1986)), these basic details would have bhegiaintiff's personaknowledge and possession ¢
the time and could have been included in hisatatbn. “When a party Baelevant evidence if
his control which he fails to prode, that failure gives rise to amference that the evidence is

unfavorable to him.”Singh v. Gonzale€91 F.3d 1019, 1024 (9th Cir. 2007) (quotingl
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Union, United Auto., Aerospace, and Agric. Iexpent Workers of Am. (U.A.W.) v. N.L.R459
F.2d 1329, 1336 (D.C. Cir. 1972)). The missing detaisnot trifles; thewre the factual basis
for his case. The court has no obligation to ctéingbrecord for a basis of admissibility of his
threadbare factual assertidias if [it were] [a] pig[] sniffing for truffles.” In re Oracle Sec.
Litigation, 627 F.3d 376, 386 (9th Cir. 201(@)tation omitted).

Therefore the court cannot considepswstatements where plaintiff omits key
details of events to which he would have beger@ipient witness as ogetent to oppose. The
court does not sustain the objection as to the toflipfaintiff's declaration. However, the cot
sustains the objection as to th@sets of the declaration that €ah a conclusory fashion that
events occurred wibut any detail.

B. Sham Declaration

UPSF objects that several portions of plaintiff's deation are “sham
declaration[s]” that contradittis testimony at deposition and shothids be disregarded. UPS
Obj. Pl.’s Decl. at 2-3, 4, 6, 14, 17, 18-20 (objegtio Doutherd UPSF Decl. {1 5, 7, 10, 11,
15, 18, 34, 37, 38; citing<ennedy v. Allied Mut. Ins. G®52 F.2d 262, 266 (9th Cir. 1991)).

UnderKennedya nonmoving party’s declaration does not tg¥eagenuine issue of material fa¢

if it is inconsistent with thaparty’s deposition testimony, whéme inconsistency is not based ¢
confusion at the deposition or a lamkmaterial facts at that time&kennedy952 F.2d at 267.
The “rule does not automatically dispose of every case in which a contradictory affidavit is
introduced to explain portions efrlier deposibn testimony.” Id. at 266—67. Instead, the non
moving party “is not precludefdom elaborating upon, explainiray clarifying prior testimony
elicited by opposing counsel on deposition and minoonsistencies that result from an hones

discrepancy, a mistake, or newly discoveredavwe afford no basisf@xcluding an oppositior

affidavit.” Van Asdale v. Int'l Game Tec¢h77 F.3d 989, 999 (9th Cir. 2009) (citation omitted).

Under this rule, the court isqaired to make a specific factfalding whether the declaration

i

! plaintiff's declaration contas two consecutive paragraphsmbered 34, an apparent typo.
Doutherd UPSF Decl. at 11JPSF objects to them both.

4

rt

F

—

N




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

offered at summary judgmenttisily a contradictory “shamg@r whether it is an honest
discrepancy based on confusionstake or lack of evidencdd.

Plaintiff responds to UPSF’s objectidng asserting his testimony at deposition
was incomplete because defendaatterneys failed to ask thellmv-up questions necessary fq
a full explanation. Pl.’s Resp. Obj. DoutddJPSF Decl. at 2, ECF No. 147. Furthermore,
plaintiff asserts the deposition expts are taken out of contexd. Plaintiff does not point to ot
attach specific excerpts to clarify his position irs tiegard. If plaintiff will not put the relevant
deposition excerpts in context hietis the court has no obligation to comb the record for Him
re Oracle 627 F.3d at 386.

Having reviewed the gesition transcripts UPSF poto, the court finds the
assertions UPSF objects to in paragraphs 50,711, 12, 15 and 37 of plaintiff's declaration ar
directly contradictory to his g@sition with no indicabn of confusion, incomplete context or a
lack of knowledge. In particat, the affidavit’s narrative of gintiff's communications with his
dispatcher after the accidemtdhhis course of treatment diffeematerially from his deposition
testimony. At deposition, gintiff chronologically recounted thevents of the day in response
open ended, unambiguous questions, giving him an apptyrto explain the entire situation.
SeeUPSF Supp. Vicente Decl. Ex. B at BOZB ECF No. 146-2. Therefore, the court
SUSTAINS the “sham declarationbjection to the contradictory gains of these paragraphs ¢
plaintiff’'s declaration.

On the other hand, the court overrules objection to both paragraphs numbers
34 and paragraph 38. As to the first 34, the qoestt deposition called favhether plaintiff had
trouble attending medical and physical @ appointments in 2015, not in 2017, as the
declaration states. UPSF Supp. Vicente Diexl B at B19—B20. The second 34 relates to

plaintiff's allegedly unrpaired and dangerousitk. Plaintiff testifiel at deposition to his

perception the bumper to his truck was dgethcreating a dangerous condition. UPSF Supp|.

Vicente Decl. Ex. C at CO8—C09, ECF No. 146-3s &bncession that he was not a mechanig

not sufficient to render his percipient observatbthe bumper ioonsistent with his declaration.

Finally, UPSF cites its own undispat facts for the progition that paraggh 38 of plaintiff's
5
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declaration, in which he claims bave received write-ups, isham. UPSF Obj. Pl.’s Decl. at
18-19. The referenced fact, UPSF SUF 32, is irrelet@awrite-ups; here as well, the court ha
no obligation to comb the record to find whatiosel truly meant, regardless which party that
counsel representsn re Oracle,627 F.3d at 386.

C. Foundation

Plaintiff asserts, onlgn information and beliethat UPSF did not report the
accident to the Department ofafrsportation or the Californfaccupational Health and Safety
Administration (“CalOSHA”). Doutherd UPSF Decl.  14PSF objects this assertion lacks
foundation, as plaintiff had no m@ensibility for preparing reports to DOT or OSHA. In the
absence of any information edliahing a basis for thiassertion, the objeoin is SUSTAINED.

D. Relevance

UPSF objects repeatedly to pl#itd declaration orrelevance grounds.
Relevance objections are generally pooriyeslfor the summary judgment context because
relevance objections are necedgdduplicative of the summarjpidgment standard itself ... [th
court] cannot rely oniielevant facts, and thus relexa objections are redundanBurch v.
Regents of Univ. of Cak33 F. Supp. 2d 1110, 1119 (E.D. Cal. 2006). The court OVERRU
relevance objections at thetage, without prejudice.

E. Hearsay

Similarly, hearsay objections are inappropriate atrsary judgment; “objections
to theformin which the evidence is presented areipaldrly misguided where, as here, they
target the non-movingarty’s evidence.”Burch 433 F. Supp. 2d at 1119 (phasis in original).
Furthermore, many of the hearsayjections to statements maage UPSF employees in the scg
of their duties would likely be considersthitements by a party opponent. Fed. R. Evid.
801(d)(2)(A). The court also will not sustdiearsay objections at this stage; they are
OVERRULED without prejudice.

F. Improper Medical Testimony

The court overrules in part and sussain part UPSF’s objections that plaintiff

attempts to offer improper mexdil expert testimony tbugh his own declaram and his respons
6

12)

D

| ES

pe

e




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

to UPSF's statement of factSeeDoutherd UPSF Decl. 1 10, 3Plaintiff testifies throughout

that his work restrictions were inaccurate or iogar and that he shouldyebeen afforded othe

restrictions. For example, plaititargues “[n]o one is a betteritmess to his pain, no expert is
needed or even useful in this area.” Pl.’'sfiR&JPSF’'S Obj. Doutherd Decl. at 1, ECF No. 14
Plaintiff's point is well-taken in the most immiate sense of his desuations of his own bodily
perceptions. Similarly, he may also competed#gcribe the sensatiohe felt when working
without restrictions, which may be probativea need for greater work restrictions,
accommodations or damages. Logically, ladividuals experiencing pain when performing
certain activities can have a reasonable compresen$swhat kind of alteation in behavior can
avoid further pain.

Expert testimony is not required tondenstrate a medical condition’s effect on
major life activity at summarpdgment in ADA and FEHA cases$iead v. Glacier Northwest,
Inc., 413 F.3d 1053, 1058-59 (9th Cir. 2005). Thartcan find no authority that what

accommodations are necessitated by a disabdin only be shown by an expe8ee, e.g.,

Donelson v. Providence ldigh & Servs.-Washingtoi823 F. Supp. 2d 1179, 1190 (E.D. Wash,.

2011) (“In the summary judgmeabntext, a court should weighe risks and alternatives,
including possible hardships on the employeddtermine whether a genuine issue of materiz
fact exists as to the reasdnleness of the accommodation.” &tibn omitted)). Therefore,
defendant’s testimony as to higgeptions of pain and reasonable accommodations need ng
excluded on the basis that he is not an exg@efendant’s objections on this basis are
OVERRULED.

. BACKGROUND

A. Procedural Background

Before this case was reassignethtoundersigned, the prior District Judge
decided several issues raised by plaintiff. Thert is not necesarily bound by a prior order of
another judge of this court indlsame case, if the prior ordesolved fewer than all claims
among all parties. Fed. R. Civ. P. 54(b). Howetlrez,law of the case dtrine counsels againsit

reopening or revisiting questions once resolved in ongoing litigaBgramid Lake Paiute Tribe
7
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of Indians v. Hodel882 F.2d 364, 369 n.5 (9th Cir. 1989) (citing 18 Charles Alan Wright &
Arthur R. Miller, Federal Practice and Procedu&4478). Plaintiff st&s he objects to and
contests the prior judge’s ordelsit he has not filed a motidor reconsideration and does not
state a legal basis for overturning them. Tdaart finds that the prior judge’s rulings
circumscribe what the court may now consitheruling on the pending motions. Specifically,
because the previous rulings reladghe claims properly beforedltourt, their effect determine
the relevance of certain facts plaintifachs are at issue, as explained below.

1. Liberty Mutual's Motion to Dismiss

The prior judge granted a first tran to dismiss brought by Liberty Mutual
Insurance Co. (“Liberty Mutual})ECF No. 8, for failure to stata claim. Order on Liberty

Mutual MTD 1, ECF No. 31. Liberty Mutual waiPSF’'S workers’ comgnsation insurer, and

the judge found plaintiff's claimagainst it were preempted byetbxclusive remedy of the state

Workers’ Compensation Act (WCA). Order orberty Mutual MTD 1 at 10. The judge grantg
leave to amend, plaintiff fileis First Amended Complaint (“F&’), which is not verified,
ECF No. 33, and Liberty Mutualgain moved to dismiss on teame grounds, Liberty Mutual
MTD 2, ECF No. 39. In an order resolving the@sd motion to dismisand UPSF'S motion to
strike, ECF No. 36, the judge dismissed Libertytid from the case witprejudice, confirming
his determination that plaintiff’claims against Liberty Mutualere preempted by the exclusiv
jurisdiction of the state Wkers’ Compensation Appeals Board. March 22, 2019 Order,
ECF No. 96.

2. UPSF's Mation to Strike

After plaintiff filed his FAC, UPSF fild a motion to strik@ortions of the FAC
that went beyond the grant of leave to amenderptiior judge’s order ohiberty Mutual’s first
motion to dismiss. Mot. to Strike, ECF No. 3Bespite the judge’s limited grant of leave to
amend “to assert a cause of antagainst Liberty Mutual thad not barred by the exclusivity
rule,” Order on Liberty Mutual MD 1 at 10, plaintiff added a tdtaf thirty-three paragraphs

comprising three to five additional claims agaiUPSF. UPSF moved to strike the additional

material. Mot. to Strike. At the time, the clasfefact discovery was less than thirty days awaly
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and UPSF had already taken most of litstieed time for plantiff's deposition.Id. at 7. The
judge struck the additional thirftyiree paragraphs of the FAGlarch 22, 2019 Order at 7-9. H
ordered plaintiff to either movier leave to amend or obtairstipulation to incorporate the
stricken material.ld. at 9.

3. Plaintiff's Motion for Leave to Amend

Plaintiff moved folleave to file a second @nded complaint containing
substantially the same materilat had been stricken. Mot. to Am., ECF No. 101. The prior
judge denied the motion, finding plaintiff was mltligent in seeking tamend the complaint.
Order on Mot. to Am. at 6, ECF No. 122 (citidghnson v. Mammoth Recreations, Ji®¥5 F.2d
604, 609 (9th Cir. 1992) (core inquily whether moving party acted diligently prior to filing
amendment)). The judge found the proposedrament, adding new facts relating to UPSF’S
alleged retaliation between the timeplaintiff's last day of work in June 2018 and the close @
discovery in December 201&puld prejudice UPSFId. at 7. The judge held plaintiff's
proposed amendment “essentially asks the Coaltdav him to file anew lawsuit long after
discovery has closed.Id.

In light of this procedural backgrodinand seeing no basis in law or equity to
depart from the previougecisions of the prior judge, thiswd will not entertain attempts to
litigate issues occumg after June 2018. The above-refesghparagraphs of the FAC remain
stricken. Facts relating to allegations of ongawtgliation are not propgrbefore the court and
will be disregarded.

B. Factual Background

The following narrative is drawn fromehlundisputed facts. To the extent the
court cites to plaintifs response to statements of umited facts withaouciting underlying
evidence, it is to clarify his arguments rathentlfor the existence of admissible evidence. In
other words, where the court citasly his responses to statemeottsindisputed fets, it is to
clarify his arguments only. As noted, this casges from a motor vehicle accident that occur
in 2015. Plaintiff was driving a truck in the cearof his employment falefendant UPSF wher

he was hit by a car driven by defendant Doris Montesdeoca. Because UPSF’s motion cor
9
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plaintiff's employment-related alms against UPSF, the courtstireviews the history of his
employment.

1. Plaintiff Employed by UPSF

UPSF hired plaintiff as a Pickup abelivery (“P&D”) driver in 2005. UPSF
SUF 1. As a P&D driver, plainfi responsibilities were to pickp, deliver and load freight on
tractor-trailer. UPSF SUF 3. His emplognt was governed by a Collective Bargaining
Agreement (“CBA”) between UPS&nd the International Brothesod of Teamsters (“IBT”).
UPSF SUF 5. The CBA sets dbe driver route-bidding press, grievance process and
disciplinary processes, prohibfesvoritism and haragssent and sets wages, among other term
employment. UPSF SUF 6. Plaintiff has read the CBA agédnerally familiar with its
provisions. UPSF SUF 8.

The delivery route assigned a P&D driver depends on the results of a senior
based bid system, the procedui@swhich are set out in the CBAUPSF SUF 9; Vicente Decl.
Ex. E, (Doutherd Depo. Exhibits) No. 3 (CBACF No. 126-9. Delivery routes are put up fof
bid every six months. UPSF SUF Brivers are given priority igelecting the routes they wan
based on their position on the seniority lisP3F SUF 9-10. Seniority is generally determine
by hire date. UPSF SUF 11. paintiff’s first terminal, SCM? his seniority date was the date
his original hire in2005. UPSF SUF 19.

In 2009, UPSF reduced the number ofwaely routes availale at plaintiff's
assigned terminal, SCM. UPSF SUF 12, 19. HAféimbved to a differenterminal, SAC, in
order to “follow the freight.” UPSF SUF 12, 1®1ad he not done so, uld have risked bein
laid off. UPSF SUF 13. When lohanged terminals, his sentgrdate was changed from the
date of his hire to the date thfe transfer as provided by t&BA and it has remained the later
date since. UPSF SUF 14.

Three other drivers alstollowed the freight” to plantiff's new terminal and had

their seniority dates changed. UPSF SUF 15esé&Hdrivers were 32, 48 and 47 years old whe

2 The names of the SCM and SAC terminals appetire court to be abbreviations, but the
parties do not explain them.
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their seniority dates were changed. UPSF SUFHRI@intiff was born in 1966 and was thus 43
years old in 2009 when he transferred to the famiity. UPSF SUF 17. RBIntiff was one of theg
least senior P&D drivers at the SAC facilftyUPSF SUF 18. Plaintiff séified that when he wa

UJ

transferred to SAC, “it didn’t matter if they usety new or old senioritgate ‘cause | was on the
bottom. So it was irrelevant.” UPSF SUF 1Plaintiff's age discrimination claim is based on
the change in his senityrin 2009. UPSF SUF 46.

2. August 27, 2015 Motor Vehicle Accident

On August 27, 2015, plaintiff was driving a UPSF Freight-owned truck on his
route when defendant Doris Montesdeoca, dgwefendant Lucille Smith’s car with Smith in
the front passenger seat, collided with higkr Harmony SUF 1; UPSEUF 20. Montesdeoca
was employed at that time by Harmony as a pare-taregiver to Smith, fat least twenty hours
per week. Harmony SUF 5, 6, 9. Plaintiff whg/ing southbound on Business 80 when he saw
Montesdeoca fighting with an unidentified malesgenger in the back seat of Smith’s car, witl
Smith in the front seat as pléifh passed in a different landdoutherd UPSF Decl. § 2. Plaintif

averred

[t]hat car caught up with my truckhe passenger in the back seat
of the car pulled the driver’'s haand turned her head around. At
this point, the driver suddenly accelerated, spun around and came
toward me head on, driving the wrong way on the freeway. | saw
an old woman in the front passengeat with a look of complete
horror on her face.

Id. The male passenger in theckaeat pulled Montesdeoca’stianmediately prior to the
collision. Harmony SUF 3. Plaintiff was unaldteavoid hitting Smiths car. Doutherd UPSF
Decl. § 3. Smith’s car came to a stop after hitting plaintiff's trudk. The male assailant in the
back seat opened the door and staggered aldlayHis identity remains unknown. Harmony
SUF 2. Montesdeoca pled no contest to a D@rgé following the incident. Harmony SUF 4
i

i

3 The UPSF SUF does not clarify whet plaintiff was one of the lelasenior drivers at the time
of transfer, the time of the accident at all relevant times.
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3. Montesdeoca’'s Employment

As noted above, at the time oétaccident, Montesdeoca was employed by
Harmony as a caregiver for Smith, for at teasenty hours per week. Harmony SUF 5. Amo
Montesdeoca’s duties were driving Smithlocal errands. Harmony SUF 6, 9. Smith’s
daughter, Debbie Blucher, avers any drivingh@ course of Montesdeoca’s employment was

restricted to the south Sacramento neighborloddkde “Pocket” where Smith lived, “including

going to the store, or out tarich.” Debbie Blucher Decl. 1 ECF No. 125-5. She states, “I d¢

not know what the purpose of the drive wathattime of the August 27, 2015 accident, but it

A4

was further away thatteir normal outings.”ld. The incident occurred on southbound Busingss

80, as many as twelve miles from Smittesidence and well outside the “Pocketilarmony
SUF 22.

A predecessor-in-interest and hohaalth care company similar to Harmony,
Love at Home, had initially hired Montesdeoddarmony SUF 8-9. Montesdeoca had worke
a caregiver for Smith for approximately ninemtits prior to Harmony’s acquisition of Love at
Home. Harmony SUF 9. When Harmony acquitede at Home, its representatives met
Smith’s family, who reaffirmed they wanted Mesdeoca as Smith’sregiver. Harmony SUF
10.

When Harmony acquired Love at Home, it reviewed Love at Home'’s hiring

policies to confirm thas policies conformed to its owrdarmony SUF 12. Harmony’s practices

include a review of an empyee’s employment history, crimahbackground and reference
checks. Harmony SUF 11. Harmony revieweonésdeoca’'s employmefiie and did not
identify any “red flags” in her employmeat personal history, inating any indication of

problematic alcohol use oriding under the influenceHarmony SUF 13. Montesdeoca’s

4 Harmony's SUF asserts this is “outside af tleographical area for Montesdeoca’s contract
for caregiver services,” butéhunderlying declaration (Patri€hilbrick Decl. 1 9-10, ECF No
125-4), does not providelmsis for a firm geographical detiation for Montesdeoca’s services
beyond stating that Montesdeoca’s duties weegit\g for Ms. Smith within the guidelines
recommended by the family members. Among these included driving Ms. Smith around h
immediate neighborhood only for errands and squigboses, but nothingutside of that.”Id.
719.
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employment file showed no negaiveports, feedback or discipdiry actions. Harmony SUF 14.

Harmony never received any compls regarding Montesdeochaut prior misconduct, alcoho]

use or similar incidents. Harmony SUF 16. Mod&xca did not have a criminal record or otk
misconduct that would have appeared omaekiround check at any time until the subject
accident occurred. Harmony SUF 17. Smith’s famis unaware of Montesdeoca’s drinking
the presence of Smith, Harmony SUF 15, and thvaeno alcohol in Smith’s house at the timg
she was being assisted by Montesdetluta,

Harmony had a zero-tolerance pglior employees using alcohol while
performing their duties. Harmony SUF 18. Harmonyvpded this policy verally and in writing
to Montesdeoca during the hiring procebgarmony SUF 20. Upon learning of Montesdeoca
role in the collision, Harmony terminatéér employment. Harmony SUF 23.

4. Medical Consequences of the Accident

Plaintiff notified his dispatcher immededy after the accidentin response to his
dispatcher’s offer to have someormme get him, plaintiff said)'fn taking Aleve, so right now
it's not critical.” Suppl. Vicente Decl. Ex. &uppl. Doutherd Depo. Excerpts) at B11:7-10, E
No. 146-2° Plaintiff took pictures of the damagt®the truck’s bumper. UPSF SUF 20. After
finishing his shift, plaintifivent to UPSF’'S approved workexsdmpensation medical provider,
U.S. Healthworks, but its offices were cldseSuppl. Doutherd Depo. Excerpts at B11.

The following day, plaintiff \8ited Kaiser's emergency roond. at B13-15.
Because he reported his injury as work-related, the emergency room doctor recommende
to the workers’ compensation dogtand he was not admittetd. Plaintiff “went to Kaiser on
[his] own time three different daysd filled out paperwork andet with the admissions persof
that’s in charge of that, and they didn’'t hany aecord of me being thebecause | didn't make
co-payment.”ld. at B14:22-B15:2.

Plaintiff was suffering from paim his back, neck, knee and shoulders

immediately following the accidenDoutherd UPSF Decl. 1 8. He avers he suffered pain “

5> Given the court’s evidentiary ruling, this reviefithe facts disregargsaintiff’'s contradictory
declaration and relies dns deposition testimony.
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numerous occasions in the months since the accitrff.11. On September 17, 2015, he we
to his first appointment with medical provider at Sutter Meaxdl Group to begin treatment as
part of his workers’ compensation claidPSF SUF 21; Suppl. Doutherd Depo. Excerpts at
B16. The treating provider, physician’s assis®honda Blankenheim, provided plaintiff with
medical note dated September 17, 2015, specifyimgri restriction of'no driving commercial
vehicles.” UPSF SUF 21She also prescribedaphtiff a course of physa therapy. Plaintiff
asserts he was given “light duty,” which wagant quite strenuous, caagi him further injury.
Doutherd UPSF Decl. § 8. He “was requiregh¢oform tough manual laban the terminal and
in the yard.” Pl.’s Resp. UPSF SUF 26. s$fates “l| was in significant pain doing these
strenuous [sic] clean up chores and told Jinmma Séurt, Reed, all thdispatchers, | was in
significant pain. Jim repeatgdold me just to ‘mamup.” Doutherd UPSF Decl. . &laintiff
provided UPSF with similar medical notes mmésing a sole restetion of “no driving
commercial vehicles” on Segghber 23, 2015 and October 22, 2015. UPSF SUF 22. He ne
provided any note to his employsating any restriction otherah avoiding driving commercial
vehicles. UPSF SUF 23. He in fact did dave commercial vehicles for UPSF between
September 17, 2015 and November 5, 2015. UPSF SUF 26.

On November 5, 2015, plaintiff providednedical note to UPSF stating he coy
return to work without restriadns. UPSF SUF 24. He then returteavork in his prior capacit
as a driver. UPSF SUF 25. dreafter plaintiff avers he

asked [his] managers and supsovs, mainlyJim Anderson, to
send me back to the doctor foedatment for the pain in my knee,
back, neck and shoulders. [...] Rather than allow me to receive
further medical treatment, ternalhmanager Jim Anderson began a
course of harassment and write upgd.no time during this period
was | informed by management of mghts as an injured worker.

| was not told the [workers’ compensation] claim was submitted
after the accident or thatutas closed in November 2015.

Doutherd UPSF Decl. § 11. However, plaintiff conceded at his deposition he knew from a
workers’ compensation poster iretbreak room at the terminal beuld opt out of treatment by
UPSF'S assigned medical providers and see hisdnetor. Suppl. Doutherd Depo. Excerpts

BS.
14

Nt

ver




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Following his provision to UPSF of the theal note stating he could be returne
to full duty, plaintiff did not povide UPSF with another mediaabte indicating a need for work
restrictions or accommodations. UPSF SUF Hlaintiff did not seek treatment for the accidg
from his own primary care provider. UPSF SUF 28.

Plaintiff did not contact UPSF’s worlercompensation insurer, Liberty Mutual,
to request a second opinion on his f#géor return to work. UPSF SUF 3Plaintiff did not
request a return to light duty arrestricted work status. 3F SUF 32. Plaintiff asserts the
reason he did not request a returtight duty is thatight duty was in fact more strenuous thar
driving a truck. Pl.'s Resp. UPSF SUF 32.

Plaintiff avers in a conclusory fashi?JPSF and Liberty Mutal are conspiring to
conceal his medical records and obstruct histald receive a recovery from other defendant
with regard to his motor vehicle claims.oltherd UPSF Decl. § 3His declaration does not
state a basis of knowledge fihis contention and thevart gives it no weight.

In his complaint, plaintiff alleges thpain of his injuries constituted a protected
disability. FAC 11 29-31. He supports this @mtion solely with his own testimony and does
not provide any other evidence of record. asserts he was not accommodated for failure to
provide true light duty, a reasable route, and a pallet jatkd. 1 30. He disputes UPSF'’s fact
that “[i]f a driver does not have access to tlwevn assigned pallet jac&,driver had access to
and can use an available palletjar borrow one from a customer.” Pl.’'s Resp. UPSF SUF
He cites the depositions of James Andelmath the deposition of Sarah Cutshaw for his
contention this is not true, but the cited defpms transcripts do naupport his positionld.
(citing Dove Decl. Ex. A (Andeson Depo. Excerpts) at 58:1-65:2xve Decl. Ex. B (Cutshaw
Depo. Excerpts) at 60:2-63:20, ECF No. 137). Pldiok#fims to have been denied an assigne

pallet jack before January 21, 2015. UPSF SUFHB& ultimately purchased his own pallet ja¢

® The UPSF SUF notes plaintiff did not provia@ote during the period &sue in the case,
which is prior to June 2018, as reflectedhia prior district judge’s March 22, 2019 Order and
Order on Mot. to Amend.

" Plaintiff does not dispute this fact but disggihe knew he could seaksecond opinion, without

citing to underlying evidence including dereant portion of hé declaration.
8 A pallet jack is an assistivdevice for lifting pallets.
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for which he was not reimbursed. Douther@dSF Decl. 1 32. When he was without it, he
experienced increased neck, knee and shoulder [ghitJPSF ultimately acquired more pallet
jacks and provided him one in March 2017. UPSF SUF 41.

Plaintiff asserts his truck was delibtgly misloaded in taliation for reporting
ADA and workers’ compensation violations. FAQ2. His dispatcher, Sarah Cutshaw, aver
she was the one responsible dtlocating freight to drivers Ised on the variable demands of
routing. Cutshaw Decl. § 4, ECF No. 126-2. ®i#idoes not specify Wwo was responsible for
misloading his truck iris declaration.

Plaintiff asserts he was subject &gial discrimination, bsause he was called a
“‘monkey, f**, and ni****” by another driver. Pls Resp. UPSF SUF 46.d»htiff cites to the
deposition of dispatcher Sar@utshaw, Cutshaw Depo. Excerptsh4:23-56:12, for this fact.
As discussed below, Cutshaw did not recountitiaglent, but an incident in which Montoya
called a third driver a ni**** withinearshot of plaintiff. Plaintifclaims racial discrimination by
other drivers was ratified by his supisar, terminal manger Jim Andersonld. Plaintiff asserts
he submitted a manifesto to Anderson accukingof racial discimination, which is now
missing from his personnel fildd. At his deposition, Andersoctonceded he received a
complaint of racial discriminain through an anonymous hotlinetla beginning of his tenure &
the terminal but he “would wer know who — who any complaints would have been from.”
Anderson Depo. Excerpts at 76:2—13. But Anderstan faferenced receiving such a manifes
“Again, I'll have to go back to #amanifesto that he presented thaid, yeah, that | was a racis
and a bigot and he thought hesA@eing treated differently.id. at 84:4—7.

Plaintiff alleges UPSF did not accormdate him because it did not provide him
with a route that would allow hino make it to medical and phgal therapy appointments. FA
1 34;see alsdoutherd UPSF Decl. 1 33. Ble testified at deposuin he did not have trouble
making it to medical appointments or physiterapy appointments. Suppl. Doutherd Depo.
Excerpts at B19-B20.

Plaintiff claims that, as an act otakation, his truck wasot properly repaired,

forcing him to drive it with i front bumper dangling dangerougbutting him andhe public at
16
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risk. FAC { 38; Doutherd UPSF Decl. § 18P3F asserts the truck had “mere scratches,”
Doutherd Depo. Ex. 15 (photos of truck after accident showiragcdes but no detachment of
bumper), although it may be themper detached only latexiter the accident.

Plaintiff asserts he complained oé& tailure to repair th bumper, as well as
nonpayment of morning prep timeages, failures to adherecompany policy, and failures to
provide a half-hour safety check before shiftsregulatory bodies” anthus believes he has
attained whistleblower status. Doutherd URR®SI.  15. His declaration does not identify
when or to whom he complained, and at his ditposhe testified he reported these issues to
supervisor and his Union, but not to any goveental agency. As discussed above, UPSF’s
objection that the declaration is se#rving is sustained as to tleisnclusory statement. Plaintif
did file a charge with the @&ornia Department of Fair Egployment and Housing (“DFEH”) on
April 3, 2017, alleging discrimination and retaliatioid. § 16. He filed a second charge with
DFEH dated March 28, 2018. UPSF SUF 45.

Plaintiff had a second accident oe fbb on June 7, 2018. Doutherd Decl. { 35.

As discussed above, this fastrrelevant to the claimat issue in this suit.

[I. LEGAL STANDARD

A court will grant summarjudgment “if . . . there is no genuine dispute as to g
material fact and the movant is entitled to jondont as a matter of law.Fed. R. Civ. P. 56(a).
The “threshold inquiry” is whether “there areyagenuine factual issudlsat properly can be
resolved only by a finder of fact because thegy reasonably be resolvadfavor of either
party.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986).

The moving party bearsedhnitial burden of showing éhdistrict court “that there
is an absence of evidence tgport the nonmoving party’s caseCelotex Corp. v. Catrett
477 U.S. 317, 325 (1986). The burden then stoftee nonmoving party, which “must establig
that there is a genuine issolematerial fact . . . .Matsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 585 (1986). In carrying their burdéash parties must “cit[e] to particula
parts of materials in the record.; or show [] that the matergactited do not establish the abser

or presence of a genuine dispudethat an adverse party cem produce admissible evidence t
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support the fact.” Fed. R. Civ. P. 56(c)(4¢e also Matsushit@75 U.S. at 586 (“[the

nonmoving party] must do more thamply show that there is somaetaphysical doubt as to the

material facts”). Moreover, “theequirement is that there be genuine issue of material fact
. ... Only disputes over fadfsat might affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgmenrAfiderson477 U.S. at 247-48 (emphas
in original).

In deciding a motion for summary judgnt, the court draws all inferences and
views all evidence in the light moftvorable to the nonmoving partiatsushita 475 U.S. at

587-88;Whitman v. Mineta541 F.3d 929, 931 (9th Cir. 2008). “Where the record taken as

whole could not lead a rational trief fact to find for the nomoving party, there is no ‘genuing

issue for trial.” Matsushita475 U.S. at 587 (quotirgrst Nat'| Bank of Arizona v. Cities Sery|
Co, 391 U.S. 253, 289 (1968)).

A court may consider evidencelasg as it is “admissible at trial.Fraser v.
Goodale 342 F.3d 1032, 1036 (9th Cir. 2003). “Admissibility at trial” depends not on the
evidence’s form, but on its conterBlock v. City of L.A.253 F.3d 410, 418-19 (9th Cir. 2001)
(citing Celotex Corp.477 U.S. at 324). The party seeking admission of evidence “bears th
burden of proof of admissibility.’Pfingston v. Ronan Eng’g G&284 F.3d 999, 1004 (9th Cir.
2002). If the opposing party objedb the proposed evidenceg gharty seeking admission mus
direct the district court to “authenticating docemis, deposition testimorearing on attribution
hearsay exceptions and exemptions, or otheeati@ry principles under which the evidence ir
guestion could be deemadmissible . . . ."In re Oracle 627 F.3d at 385-86. However, courts
are sometimes “much more leniewith the affidavits and douments of the party opposing
summary judgmentScharf v. U.S. Atty. Gerb97 F.2d 1240, 1243 (9th Cir. 1979).

The Supreme Court has taken care te tiwat district courts should act “with

caution in granting summary judgnigrand have authority to “agy summary judgmd in a case

where there is reason to believe the betterseowould be to procedd a full trial.” Anderson
477 U.S. at 255. A trial may begessary “if the judge has doubttaghe wisdom of terminatin

the case before trial.Gen. Signal Corp. v. MCI Telecommunications Cosp.F.3d 1500, 1507
18
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(9th Cir. 1995) (quotinglack v. J.l. Case Cp22 F.3d 568, 572 (5th Cir. 1994)). This may be

the case “even in the absence of a factual dispiRB€umatology Diagnostics Lab., Inc v. Aet
Inc., No. 12-05847, 2015 WL 3826713, at *4 (N.D. Cal. June 19, 2015) (quBles, 22 F.3d
at 572);accord Lind v. United Parcel Serv., In254 F.3d 1281, 1285 (11th Cir. 2001).

V. HARMONY’S MOTION

Plaintiff's claim againstiarmony is consolidated in anglle cause of action style|
“Motor Vehicle.” FAC 11 24-25. However,dHanguage of the ali@ations against Harmony
evince reliance on two entirely separate legabtles: negligent hiring and supervision, and
vicarious liability. See idf 25 (“While driving Ms. Smith, Mntesdeoca was acting within the
course and scope of her employmeith Harmony Home Care, Inavho is liable for negligent
hiring, negligent monitoring and failure to vetsupervise its employeea/tractee properly.”).
While these separate theories are conflateddgroperative complaint, the parties agree both
theories are at issue, d@srified at hearing.

A. Neqgligent Hiring and Supervision

Under California law, an employer who is negligent in the hiring, training,
supervising or retaining of amfit employee who causes harmatoother may be held directly
liable for the harm caused by the employBelfino v. Agilent Technologies, 1nd45 Cal. App.
4th 790, 815 (2006). Liability can only be imposedan employer for the acts of an employe
under a negligent hiring or sup&n theory if the employeikhew or should have known that
hiring the employee created a pautar risk or hazard and thatniaular harm materializes.”
Doe v. Capital Cities50 Cal. App. 4th 1038, 1054 (1996). “hihty results ... not because of
the relation of the partse but because the employer antecéydrad reason to believe that an
undue risk of harm would exibecause of the employment..Phillips v. TLC Plumbing, In¢.
172 Cal. App. 4th 1133, 1140 (2009) (quoting Restatement (Third) of Agency § 213, cmt.
459-460).

Here, Harmony introduced evidersi®owing Montesdeoca’s background and
personnel file transferred to it by Love atrh® disclosed nothing suggesting a propensity to

drink on the job or engage in otidangerous activity. In fadhe file did not contain even a
19
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single complaint about Montesdeoar any prior criminal histgr Harmony’s own investigator
conducted an independent background check ontésdeoca in connection with this caSee
Kevin Dente Decl. Ex. A, ECF No. 125-3. Hiwv@stigation yielded nothg, save the incident
itself, tending to show a similar investtgan, had it been conductéy Harmony at the time
Montesdeoca was rehired after the Love atid@cquisition, would not have put Harmony on
notice of a risk.

In response, plaintifielies on his own declaratida raise questions about the
possibility Montesdeoca’s personifige was somehow icomplete, or thathe background checl
at the time of her hiring or n&ring could have been more existive. Pl.’'s Harmony SUF, ECF
No. 133-1; Doutherd Harmony Decl. § 15, EC&.M33-2. This declatian is essentially
speculative: “For instance, nguior in Mrs. Smith’s house does not mean she and Doris did
go somewhere that liquor is served or soldt i true no prior complaint about misconduct or
alcohol was produced, that does not a [sic] guagathey did not exist.” Doutherd Harmony
Decl. § 15. The other portion$ the declaration are of agme with this rank speculation.
Plaintiff advances no competent evidence eyt show Harmony was aware of the risk
Montesdeoca would drink orige recklessly on the job.

Plaintiff's declaration does not raiaggenuine issue of rtexial fact as to
Harmony’s knowledge. It is precisely the kiofdraising “metaphysial doubt” the Supreme
Court disallowed iMatsushita475 U.S. at 586. More is needed here to survive summary
judgment.

Plaintiff also raises the issue of winet Harmony failed to comply with its own
policy of requiring Montesdeoca to carry an irswce policy that would have covered her whe
driving Smith’s car. Pl.’s Opp’n to Harmony M&t1. This argument is irrelevant to the
guestion of negligent hiring or supervision. Mesdeoca’s possible faikito carry insurance
was not the cause, actual or proximate, efdbllision on August 27, 261 and in any event no
party has advanced any competevidence either way. Even if Harmony were negligent in
failing to confirm her insurase coverage, the risk engendebgdhat negligence was not the

i
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“particular risk or hazard ... that materializ[¢ds required for directupervisory liability.
Capital Cities 50 Cal. App. 4th at 1054.

Because plaintiff has not met his @ein of opposing summary judgment on this

claim with any competent ewdce, no reasonable factfinaeuld find Harmony knew or should

have known Montesdeoca would consume alcatle driving her client’s car, causing the
accident at issue. Harmony’s motion is GRANTEDa@plaintiff's theory of direct liability for
Harmony’s negligence.

B. Vicarious Liability

The more difficult question is wheth@nder California law, Montesdeoca was
acting in the scope of her employment at the time o€tagh, making Harmony vicariously
liable. If she was, Harmony is responsiidr her negligencender the theory akespondeat
superior, regardless of whethétarmony itself negligentBaptist v. Robinsqri43 Cal. App. 4th
151, 160 (2006)see alscCal. Civ. Code 8§ 2338. This doctrine imposes liability on an emplg
for the realization of risks “thanay be regarded as typicalafbroadly incidental to the
enterprise undertaken by the employdfdrmers Ins. Group v. Cty. of Santa Clafd Cal.4th
992, 1009 (1995) (internal quotation rkgand citation omitted).

Where an employee has substantiallyiated from the dut® of employment, the
employer will not be held liable, as the dootris not intended to ingse strict liability on
employers for all torts of ammployee during the working dagaptist 143 Cal. App. 4th at 161
(citing Farmers 11 Cal. 4th at 1004). However, wkéthe employee is combining his own
business with that of his employer, or attendmoth at substantialiyhe same time, no nice
inquiry will be made as to which business he aetsially engaged in at the time of the injury,
unless it clearly appears thatther directly nor indirectly cald he have been serving his
employer.” Farmers,11 Cal. 4that 1004 (citations omitted).The question of scope of
employment is ordinarily one ofd¢afor the jury to determine.Mary M. v. City of Los Angeles
54 Cal.3d 202, 221 (1991).

1
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Here, Harmony offers the declarat@nSmith’s daughter, Debbie Blucher, who

testifies:

Ms. Montesdeoca would take myother out for drives, including
going to the store, or out tarich. However, this driving was
restricted to the “Pocket” area®&cramento — this was close to my
mother’s home, and they never traveled very far. They traveled to
nearby places that my mother knbecause it made her happy. |
do not know what the purpose of the drive was at the time of the
August 27, 2015 accident, but it was further away than their normal
outings.

Debbie Blucher Decl. 1 5. Montesdeoca’s suigens testimony accords with this: “[H]er job
duties were caring for Ms. Smith within theidgiines recommended by family members.
Among these included driving Ms. Smith aroured immediate neighborhood only for errands

and social purposes, babthing outside of that.’Philbrick Decl. { 9.

Plaintiff contends the fact Montesdeoca was driving Smith’s car, with Smith in the

passenger seat, is sufficient to ¢eea genuine dispute of fact foetfury. Here tk court agrees
An employer is not liable for travel to and frahe work environment, because “the employeg
not ordinarily rendering services tiee employer while traveling.Baptist 143 Cal. App. 4th at
162. But this “coming and going rule” does not apphen the employee is engaged in a “sps
errand” for the benéfof the employer.Jeewarat v. Warner Bros. Enter., Int77 Cal. App. 4th
427, 436 (2009) (citations omitted). Jeewaratfor instance, employee wangaged in a speci
errand when he was driving home from the airpohis own car after attending a work-relatec
conference.ld. at 432. The employer is “liablerftorts committed byts employee while
traveling to accomplish a special errand beeahe errand benefits the employefdgnazzini v.
San Luis Coastal Unif. School Dis86 Cal. App. 4th 1053, 1057 (20Qt)tation omitted).
Harmony's declarations establite ordinary geographical scope of

Montesdeoca’s driving duties. But they do naefiose the possibility that Smith herself had
authority to direct Montesdeoca to undertakepecial errand” outside her normal range. Sm
was in the car. And nothing in the record intksaMontesdeoca would have had access to th
for her own purposes outside the scope ahttany’s business. Because Montesdeoca was

driving her client as a passenger in the pass&ngen car, a situationo party asserts would
22
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have arisen outside of Montesdeoca’s dudagasonable jury califind Montesdeoca was
within the scope of heemployment at the timef the incident.

For these reasons, the ddiurds there is a genuine issue of material fact as to
Harmony'’s vicarious liability forts employee Montesdeoca. tdeony’s motion is thus DENIEL
with respect to this theonpcorporated into plaintifs claim against Harmony.

V. UPSF'S MOTION

A. Claim Two: Fraud

The gravamen of plaintiff's send cause of action, brought against UPSF for
fraud, is that UPSF fraudulently withld information fronplaintiff about hisright to treatment
as an injured worker, failed to disclose hibywrocessed workers sgpensation claims and
misrepresented the status of his woskeompensation cia. FAC  26-28.

To succeed on a claim for fraud under foatiia law, plaintiff must prove 1) a
misrepresentation (a false repentation, concealment, or wiestlosure); 2) defendant’s
knowledge of the falsity of the representation; 3mhto induce reliancé) justifiable reliance;
and 5) damaged.azar v. Sup. Ct12 Cal. 4th 631, 638 (1996)ting 5 Witkin, Summary of
Cal. Law Torts 8§ 676 (9th ed. 1988)).

UPSF asserts all such claims preempted by the exclusive remedy of the
California workers’ compensation systerlPSF Mot. at 6-7. As discussed above, the
previously-assigned district juddpeld that Liberty Mutual’s rolen the alleged plot to defraud
plaintiff by undermining s right to workers’ compensatiovas preempted by the WCA. Marg
22,2019 Order. Plaintiff's only response to tnigument is the assertion that “the pre-empti
assertion is a cop out aseegyone knows the WCAB [Worker's Compensation Appeals Boarg
does not handle or review any type of fraddgdtion.” Pl.’s UPSF Opp’n at 2, ECF No. 135.
This unsupported assertion is not the law.

California’s workers’ compensation béitesystem providean exclusive remedy
for workers injured in the course of their emyghent. Cal. Lab. Cod®3602(a). A suit for the
“recovery of compensation, or concerning any right or liability arising oat ofcidental theretg

... shall be instituted before the [Worke€empensation Appeals Board (“WCAB”)] and not
23
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elsewhere . . .” Cal. Lab. Code § 5300(a)détermining whether a given claim is barred by
exclusivity, courts “initially deermine whether the alleged injury falls within the scope of the
exclusive remedy provisions. Whehe alleged injury is ‘collaterab or derivative of an injury
compensable by the exclusive remedies of the W&C&guse of action predicated on that injur
may be subject to éhexclusivity bar.”Charles J. Vacanti, M.D., Inc. v. State Comp. Ins. Fun
24 Cal. 4th 800, 811 (2001).

Here, plaintiff's fraud claim is derivagvof plaintiff's collision with Montesdeocs
while on the job; the allegationsigg to the elements of fraud are essentially concerned wit
handling of his workers’ compensation claildo party disputes the workers’ compensation
claim arose from an injury at work, therefore agpute about its handling is derivative. Whe
a claim is collateral to or derivative of a comgable injury, “then courtsonsider whether the
alleged acts or motives that establish the el¢snafithe cause of aom fall outside the risks
encompassed within the compensation bargduh.at 811-12.

The exception to the WCAB'’s jurisdictiaswhen the actor, by his or her allegg
acts or motives, wasb longeracting as afremployer™ 1d. at 820 (emphasis in original).
“[O]nly conduct so extreme and outrageous that the defendant in effect stepped out of its
an insurer precludes thpg@lication of workers’ compensation exclusivity.'ld. (quotingMarsh
& McLennan, Inc. v. Sup. Cd9 Cal. 3d 1, 11 (1989)) (internal gatbn marks omitted). “The
compensation bargain cannot emgass conduct, such as sebarad racial discrimination

obnoxious to the interests oktlstate and contrary to pubpolicy and sound morality.”

Piscitelli v. Friedenberg87 Cal. App. 4th 953, 987 (2001) @nbal quotation marks and citation

omitted). At the same time, “California counave invariably barredatutory and tort claims
alleging that an insurer unreasonably avoidedetayed payment of benefits even though the
insurer committed fraud and other nesdls in the course of doing sd/acant| 24 Cal. 4that
821. “In adjudicating whether aatin falls within the workerstompensation system, all doubt
should be resolved in favor of finding juristien within the workerstcompensation system.”
Mitchell v. Scott Wetzel Servs., In227 Cal. App. 3d 1474, 1480 (1991).
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Here, plaintiff’'s allegations under the hewylof fraud cut directly to the ordinary
process of claims handling witto reference to discriminatiorseeFAC {1 26-28. To the exte
plaintiff's facts opposing summarydgment could be construed to show racial or other
discrimination as a moving force behind the allegei#ificient handling ohis claim, those facts
are scant. There is no competent evidence plamdff in fact called raciapithets. Pl.’s Resp.
UPS SUF 46 (asserting he wadled a “ni****” by a fellow driver, but citing only to a
deposition transcript recounting arcident in which he overheatle epithet used by one drive
against a third.). Whilplaintiff asserts he took picture$ “monkey, f**, and ni****” written on
the windshield of his truck and seéhtem to Kurt Lauer, a supervisor, his citation to the recorg
reads only as follows: “See Doutherd depositiothia regard”; he does nattach any relevant
deposition excerpts or exhibitgd. He cites to his supervisdames Anderson’s admission at
Anderson’s deposition that he received plairgifiianifesto claiming disienination and racism,
but this also is not proof of thieuth of plaintif’'s allegations.Id. In short, while defendants ha
put forward no information to netg@plaintiff's asserons, the standard aummary judgment is
the existence of evidence sufficientdiotain a judgment from the factfinder.

Although a reasonable factfinder cotlave doubts that plaintiff received
adequate treatment for his injury itself in therkers’ compensation sysh, nothing in the facts
before the court would support a finding thlrSF “stepped out of it®le” as plaintiff's
employer in handling his workersbmpensation claim. One thfe risks of the compensation
bargain is the risk of pretextual or skewealuation by compensation evaluators and provide
but it is not for the court to second guess thepensation bargain itseffthe conduct alleged
falls within it. Because there is insufficieexidence to support the alleged fraud violated
California’s fundamental policiesgainst discrimination, the frawthim does not fall outside thg
exclusive jurisdiction of the WCAB.

For all these reasons, the exclusiatyCalifornia’s workers’ compensation
remedy bars plaintiff's fraud @im. UPSF’s motion for summary judgment is GRANTED on
claim.

i
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B. Claim Three: Failure to Accommodate

Plaintiff's third causef action is for UPSF’s allegkfailure to accommodate his
disability. SeeFAC { 29-36. He asserts UPSF failegrovide the reasonable accommodati
of light duty, a reasonable route am@allet jack after the acciderit. § 30. Plaintiff cites both
the Americans with DisabiliteAct of 1990 (“ADA”) and California’s Fair Employment and
Housing Act (“FEHA”), but his complaint idefigs only the ADA as the operative theorgee
id. T 32 (“Defendant employer’s failure to keareasonable accommodation to Plaintiff
constitutes a violation of Seati 102(b)(5)(A) of the ADA, 42 U.E. § 12112(b)(5)(A).”). That
said, California courts have relied on feder&tiipretations of Title MIto interpret analogous
provisions of FEHA, which prohits unlawful discrimination.Bradley v. Harcourt, Brace &
Co, 104 F.3d 267, 270 (9th Cir. 1996) (citiG¢ark v. Claremont Univ. Ctr. & Graduate Scb.
Cal. App. 4th 639, 662 (1992)). Insofar as piffis complaint could be construed to make
claims under FEHA, the analysis under FEKdAelevant to his ADA claim as well.
Furthermore, California precedent analyzihg FEHA claim is persuasive here.

To prove his case for failure to aommodate under the ADAlaintiff must show
“(1) he is disabled within the meaning of the ADR) he is a qualifiechidividual able to perforn
the essential functions of the job with reasdaaccommodation; and (3) he suffered an adve
employment action becausghis disability.” Allen v. Pac. BeJl348 F.3d 1113, 1114 (9th Cir.
2003).

FEHA defines disability more broadly than the AD8ee Jensen v. Wells Fargc
Bank 85 Cal. App. 4th 245, 257-58 (2000). Because of this, a condition which does not ri
the level of a disability under FHA will not suffice for the ADA. Cf. Cripe v. City of San Jose
261 F. 3d 877, 895 (9th Cir. 2001) (noting defomitiof disability is broader under FEHA such
that failure to meet FEHA standardaigortiori a failure to meet ADA sindard). A physical
disability under FEHA mustrnit a major life activity. Arteaga v. Brink’s, Ing.163 Cal. App.
4th 327, 345 (2008).

An employer cannot be liable for failui@accommodate ashbility of which it

had no knowledgeLudovico v. Kaiser Permanentg7 F. Supp. 3d 1176, 1198-99 (N.D. Cal.
26
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2014) (citingPrilliman v. United Air LinesInc., 53 Cal. App. 4th 935, 954 (1997)). “While
knowledge of the disability can be inferred from the circumstances, knowledge will only be
imputed to the employer when the fact of digbis the only reasonaélinterpretation of the
known facts. Vague or conclusory statemeet®aling an unspecifiedcapacity are not
sufficient to put an employer on noticeitsf obligations” under FEHA and the ADAAvila v.
Continental Airlines, In¢.165 Cal. App. 4th 1237, 1248 (2008) (citation omitted).

Plaintiff asserts he was not accommodadiecause “light duty” in fact did not
exist. Doutherd UPSF Decl. 11 8-9. He doesdmsgiute he provided a medical note to UPSF
September 17, 2015, which restedthim only from driving commeial vehicles. Pl.’s Resp.
UPSF SUF 23. UPSF accommodated that réismidy keeping him frm driving commercial
vehicles during that timeld. § 26. Plaintiff asserts what haderstood would be “light duty”
was in fact strenuous cleaning labor in the teainamd he told “Jim [Andson], Sara [Cutshaw]
Reed [sic, Reid Roy], all the dispatcher [sib¥ was in significant pai Doutherd UPSF Decl.
8. He asserts Jim Anderson, his sup®r, told him to “man up.”ld. Plaintiff asserts he “aske
his managers and supervisors, mainly Jim Aralerso send me back to the doctor for treatme
for the pain in my knee, back, neck and shouldeld.f 11. Plaintiff hagot identified any
specific instance in which anyone at USPIE tam his accommodatiowas “light duty.”

“An employee cannot demanduicl/oyance of his employer.King v. United
Parcel Service, In¢152 Cal. App. 4th 426, 443 (2007). Employers provided medical
information stating the employeefisto work without restrictionsre entitled to rely on that
information. Arteaga 163 Cal. App. 4th at 347. From@ember to November of 2015, UPSH
accommodated the work restrantilisted in the medical docwentation plaintiff provided.
Plaintiff requested to be seradk to workers’ compensation medi providers, but he offers no
evidence he asked for greater restriction irdhiges. It appears frothme record UPSF fully
accommodated plaintiff between Semiber to November of 2015.

On November 5, 2015, plaintiff providedother medical note to UPSF indicati
he could return to work without restrictionslPSF SUF 24. He then began performing his

ordinary job as a truck drivelJPSF SUF 25. At hearing, plaintiff asserted his request for a
27
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pallet jack was a request faccommodation. Nothing in tliecord shows that he ever

communicated the pallet jack’s purpose of accommiogldis claimed disabtly to his employer

Furthermore, he agrees his contention is thatdeedenied an assigned pallet jack before January

21, 2015.SeePl.’s Resp. UPSF SUF 36 (“Undisputedtlasy had been discriminating against
him for a long time.”).

Defendant says plaintiff did notquide a medical note to his supervisors
indicating a need for an accommodation or wedtriction after Novendr 2015. UPSF SUF 2
Plaintiff purports to dispute thisct, citing his own declaratioand saying only: “Disputed, as
could not obtain a medical regtbut he needed one.” Pl.’'s Resp. UPSF SUF 27. Despite
claiming “[h]e had been told and believed loaild only obtain treatmerior those injuries from
[UPSF’s workers’ comp provider]jt. 28, plaintiff conceded at $ideposition he knew he coul
seek treatment outside the workezsompensation system from a feysin the break room at the
terminal. Suppl. Doutherd Depo. Excerpts at BO®. evidence shows he raised shoulder, kn
or neck pain with his own doctor, that leught further treatment fro Sutter Medical Group or
contacted Liberty Mutual for a sem opinion on his fitness to retuto work. PI's Resp. UPSF
SUF29-31.

Under FEHA, pain alone may constitateisability, but onlyf it “interfere[s]
with the performance of the jobArteagg 163 Cal. App. at 34&ee also Leatherby v. C & H
Sugar Co., Ing.911 F. Supp. 2d 872, 880 (N.D. Cal. 2013l{iough pain can be a disability
under FEHA, it must actually limthe employee’s ability to work”) In a few cases, plaintiffs
who experienced pain but were still able to disghdhe functions of their job have been held
be disabled.See Huck v. Kone, IndNo. 10-1845, 2011 WL 6294466, at *5 (N.D. Cal. Dec. 1
2011) (physician provided note asserting unspecpead and reduced arm mobility were work
related);see also Glow v. Union Pac. R.R. 3&8b2 F. Supp. 2d 1135, 1146 (E.D. Cal. 2009)
(plaintiff tendered declaration amgraluation of his treating physicianhn those cases, in contra
to this one, plaintiffs submitted declaraticarsd evaluations from éir doctors specifically
advising them to stop working into evidence.

i
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In other cases, plaintiffs who sufferedmphut were able to perform their duties

were not disabledSee, e.gKeshe v. CVS Pharmacy Inblo. 14-08418, 2016 WL 1367702, alt

=

*9 (C.D. Cal. April 5, 2016) (citingArteaga 163 Cal. App.4th at 34%eatherby 911 F. Supp. 2¢
at 880; andoudreaux v. J.B. Hunt Transp., Inblo. 14-00720, 2015 WL 4730340, at *2 (E.D|
Cal. Aug. 10, 2015)). In these cases, plaintifése able to perforrtheir job duties and put
forward no evidence of a medical remmendation to alter those duties.

This case is analogous to th#er strain of cases notedKeshe Plaintiff asserts
he was disabled on an ongoing basis, yet he motesontest he was able to complete the work
required during both the September to Noven#84i5 period and the subsequent period. No
does he advance any medical evidence whatstéeseipport his allegen that his treating
medical providers got his diagnosis wrong. Ascdssed above, he reli@s his own declaration
in this regard. While the dexrfation is admissible as dissed above, his own testimony is
insufficient to create a triablesue of whether pain that dmbt appear to the employer to

interfere with his job duties could constitute a disability. The absence of any medical expe

=

testimony, medical records or aather such evidence is notabfReliance ormedical opinion
and an individualized assessment is espedialportant when the synipms are subjective and
the disease is of a type thatries widely between peoplel’eatherby 911 F. Supp. 2d at 880
(citation omitted). This malsethis case more similar KeshethanHuck Because there is no
evidence beyond plaintiff's conclusory say-satthe should have been afforded greater
restrictions, there is no evidence plaintis disabled after November 2015.

For the foregoing reasons, the courtABR'S defendant’s matin as to plaintiff's
claim for failure to accommodate.

C. Claim Four: DiscriminationHarassment and Retaliation

Plaintiff's fourth cause of aon against UPSF istyled “Employment
Discrimination by UPSF Freightd#assment and RetaliationFAC |1 37—42. Plaintiff alleges
UPSF retaliated against him “based on racasthdblower activities, and making a civil rights
claim. He suffered retaliation for exercising rights, reporting a workplace injury, making a

Worker's [sic] Compensation claim and for hayihad an accident in a company vehicligl”
29
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1 38. Plaintiff cites the ADA, FEHA and 42 U.S.C. § 200Rk. UPSF moves for summary
judgment on the retalian claims, harassment claims, and by discrimination claim, but hal
not moved for summary judgment any race discrimination clainGeeUPSF Mot. 15-23.
Discrimination, harassment and regtibn are discrete causes of action. Race
discrimination, retaliation and hasment claims may arise umdatle VII (42 U.S.C. 8§ 2000e)
or FEHA. Disability discrimination, retaliaticend harassment claims may arise under either
FEHA or the ADA.

1. Disability Discrimination

Under FEHA, plaintiff mat first establish a prima facie case by showing (1) h
was disabled; (2) he was qualified to do theeesial functions of Isijob with or without

reasonable accommodations; and (3) he suff@neatlverse employment action because of th

disability or perceived disabilityWills v. Sup. Ct.195 Cal. App. 4th 143, 159-60 (2011). The

elements are substantially similar under the ADAutton v. EIf Atochem N. Am., In@73 F.3d
884, 891 (9th Cir. 2001). Circumstantial evidence is sufficient to show a discriminatory mc
Harris v. City of Santa Monicé&b6 Cal. 4th 203, 232 (2013).

As discussed above, plaintiff has oativanced evidence of a disability betwee
September and November 2015. Following that timeyociferously requésd to be sent back
to a doctor to no avail. All the while, he contad to discharge his duties without seeking any
independent medical evaluation. Wéhthe court assigns some weighthis testimony of pain, it
does not, alone, suffice to proveed a disability at the criticiimes. Plaintiff has failed to
meet his burden and the court GRANTS irgtion as to this claim.

2. Retaliation

a. Disability Retaliation

Also as discussed above, plaintiff vemeommodated as prescribed by the meg
note he provided between September and Mz 2015, and following #t time, there is no
evidence he was disabled. However, unde®BA, an employee’s griest for accommodation
may constitute a protected activity if the eoysde had a good faith belief he or she was

“disabled” and thereforentitled to accommodatiorCoons v. Sec. of the U.S. Dept. of Treas.
30
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383 F.3d 879, 887 (9th Cir. 2004). Requests fsahility accommodatioare also protected
from retaliation under FEHAMoore v. Regents of University of Californ48 Cal. App. 4th
216, 245-46 (2016) (citing Cal. Gov’'t Code 8§ 12940(m)(Disability retdiation claims under
the ADA are analyzed using the same burden-slgiftiamework as employed racial retaliation
claims. Brown v. City of Tuscqr836 F.3d 1181, 1186 (9th Cir. 20@@pproving use of Title VI
burden-shifting framew articulated infMcDonnell Douglas Corp. v. Gregdl1l U.S. 792
(1973) for ADA claims). Under botlthe employee must first establisprama faciecase of
retaliation by showing (1) he engaged in an @gtprotected by statut€?) he suffered an
adverse employment action; and (3) éhesras a causal link between the tvwrardi v. Kaiser
Found. Hosps.389 F.3d 840, 849 (9th Cir. 2004). If theployee can make a prima facie cag
that his protected activity was the basis of arease employment decision, the burden shifts {
the employer to present legitimate r@as for the adversemployment actionCoons 383 F.3d
at 887 (citations omitted). If thremployer carries this burdengtplaintiff must demonstrate a
genuine issue of material fams to whether the reason advanbgdhe employer is a pretext to
advance beyond the summary judgment stadgcitation omitted).

When plaintiff furnished his supervisowith medical notes stricting his ability
to drive commercial vehiclebge engaged in a protected antler at least the ADA. While
disputed, plaintiff’'s assertiome is not currently employed yPSF is supported by his testimo
that he is “not paid a salaand ha[s] not received any pay @ck pay at all,” but cannot receiv
unemployment because, to the Employment Development Department, he appears to be
employed by UPSF. Doutherd UPSF Decl. | 20.

Plaintiff has failed to show any eweidce, circumstantial or direct, however, to
meet his burden that his requests for accommodatgra the cause of any adverse action. E
assuming he requested accommodation for hig pdiich as discussed above is not a legally
protected disability in his castnere is no evidena# a causal connection. The court GRANT
the motion as to disability retaliation claims.

1
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b. Racial Retaliation

Employers may not retaliate againstpoyees who have “opposed any practice

made an unlawful employment practice” by Titld.V42 U.S.C. § 2000e-3(a). “The elements
a prima facie case of retaliation [under Titld]\dre, (1) the employeengaged in a protected
activity, (2) she suffered ameerse employment action, and {Bg¢re was a causal link betweel
the protected activity and the adverse emplaymaetion.” Davis v. Team Elec. C&20 F.3d
1080, 1093-94 (9th Cir. 2008) (citation omitted). Enaployer’s retaliatgr motive must be a
“but-for” cause of the adverse employmaution, not just anotivating factor.Univ. of Tex. Sw.
Med. Ctr. v. Nassab70 U.S. 338, 360 (2013).

Here, there is insufficient evidenceaafusation to find a retaliatory motive was
“but-for” cause. An employee need only reasondiglyeve that the employer has engaged in
unlawful employment practice wheaporting it in order to eim protection from retaliation
under Title VII. EEOC v. Crown Zellerbach Corp/20 F.2d 1008, 1013 (9th Cir. 1983) (letter
protesting unspecified racismadiscrimination in employer’s practices is protected oppositi
activity). Although a close reading of the deposition of Jim Anderson reveals he did in fac
receive a “manifesto” in which h&as accused of race discrimination, it is entirely vague as
time and unclear to what eventee manifesto referred. And®n Depo. Excerpts at 83-84. In
plaintiffs FEHA charges, he neither mentions race nor any incident of racial discrimination
against another. Doutherd Depo. Exs. 17-20, ECF No. 126-9.

Even assuming plaintiff engaged imofacted reporting of an unlawful practice
under Title VII, there is little eédence of adverse action that rangaat issue in the suit, as
discussed above, and plaintiffitself contends the retaliatiavas the result of his reporting AD
and workers’ compensation violationSeeFAC | 42. Therefore, there is no evidence that
reporting or complaining of amacial discrimination from which reasonable fy could find a
“but-for” cause of any adverse action. On ti@isord, the motion must be GRANTED as to thi
theory.

1
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Cc. Harassment

i. Racial Harassment

It is unlawful under Title VII to create or maintain a&iedly hostile work
environment.Reynaga v. Roseburg Forest Prodgl7 F.3d 678, 686 (9th Cir. 2017). To

establish a prima facie case of a racially hostibek environment, plaintiff must show (1) he w

as

subjected to verbal or physical conduct becaddas race, (2) the conduct was unwelcome, and

(3) the conduct was sufficiently\sere or pervasive talter the conditions dhis employment anc
create a an abusive working environmeianatt v. Bank of Am., N.A339 F.3d 792, 798 (9th
Cir. 2003). “When the workplace permeated with discriminatpintimidation, ridicule, and
insult, that is sufficiently severe or pervasieealter the conditions dhe victim’'s employment
and create an abusive working eoviment, Title VII is violated.”Harris v. Forklift Sys., Inc.
510 U.S. 17, 21 (1993). Causingtémployee to take offense bds® an isolated comment is
not sufficient to create actionadharassment under Title VIId. at 22. However, if the hostile
conduct “pollutes the victim’s workplace, makingnore difficult for [hm] to do [his] job, to
take pride in [his] work, and to desire to stayimfhis] position,” it is séficiently severe to be

actionable.Steiner v. Showboat Operating C85 F.3d 1459, 1463 (9th Cir. 1994).

Courts make this determination taking@aat of the totality othe circumstances.

Nichols v. Azteca Rest. Enterpris256 F.3d 864, 872 (9th Cir. 2001iscriminatory conduct
must be both subjectively and objectively hostlig. In evaluating whether conduct is
objectively hostile, the factors tee considered include the “freency of discriminatory conduc
its severity; whether it is physibtathreatening or humiliating, ax mere offensive utterance; ar
whether it unreasonably interferes wéth employee’s work performanceld. (citation omitted).
An employer may be held liable either foeating a hostile workrnvironment vicariously
through the acts of a supervis@mployee, or through negligenfigiling to correct or prevent
discriminatory conduct by an employe®lcGinest v. GTE Serv. Cor®60 F.3d 1103, 1119 (9t
Cir. 2004).

As with plaintiff's fraud claim as diseged above, plaintiffassertions of racist

behavior in the workplace do not match the ewithry record. In his response to UPSF’s
33
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statement of undisputed facpdaintiff describes a situatian which a fellow employee, Sam
Montoya “use[d] the N word tora about [plaintiff] @ad others in [plaintiff]'s presence” and
performed acts “such as wrig ‘monkey, f** and N....r’ on [faintiff's] assigned tractor
windshield, and banana peels os access step.” Pl.’s ResgP8F SUF 46. But his citation to
evidence for these occurrences consists of dispatSarah Cutshaw’s @anting an incident in
which managerial employees, including Jim Arsda, had to disciplin®lontoya for calling a
third employee, James Franklin, a*#*” in plaintiff's presence. SeeCutshaw Depo. Excerptg
at 54:23-57:17. This testimony does not sawevidence plaintiff himself was called the
epithet. While a racially hostilwork environment may arise from the use of slurs in the
workplace even if plaintiff was not targetédcGinest,360 F.3d at 1117, there is no competen
evidence in the record here beydh$ deposition transcript. Bpite plaintiff's claim he took
pictures of racially insulting @ffiti on his truck andent them to Kurt Lauer, a supervisory
employee, UPSF SUF 70; Pl.’'s Resp. UPSF SURh&e is no evidence of the photos in the
record. As noted above, Jim Anderson did coaaradis deposition that he had received a
“manifesto” from plaintiff accusing him of discrimation, but the contents of the manifesto ar
evidence going to their truth alsoe missing from the record.

Critically, despite plaintiff's argumesin his papers, hswvorn declaration is
nearly devoid of these allegations. Legal memdaaand argument are not evidence that can
assigned any weight in support of plaif$ifposition. Fed R. Civ. P. 56(c)(19ee also British
Airways Bd. v. Boeing Ca585 F.2d 946, 952 (9th Cir. 1978). Because plaintiff is necessari
percipient witness to these @k acts of discrimination, his ovtestimony would be competer
to raise an issue of factteg but it is notably absenSee Singh491 F.3d at 1024 (discussing
presumption of unfavorability arising fromnbgs withholding prob&ve evidence in his
possession and control).

Plaintiff appears to assert his empt@nt file, which woud have contained his
report of harassment including photos of his vanddlizuck, has been tampered with or alters
in representing, “No managerdPSF admitted to knowing whaty@ened to plaintiff's reports

of racial harassment.” Pl.Resp. UPSF SUF 46. But to teetent the court could possibly
34
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interpret this as a dia UPSF engaged in evidengsgoliation, it must failas plaintiff has the
burden of proving the elements of spoliation] &e advances no furthargument, let alone
evidence, on that poinReinsdorf v. Skechers U.S.A., |r&96 F.R.D. 604, 626 (C.D. Cal. 201

ii. Disability Harassment

The Ninth Circuit has not expresslyldhé@ostile work environment claims are
actionable under the ADA, but alsoshaot foreclosed the possibilitfsee Wynes v. Kaiser
Permanente Hosps936 F. Supp. 2d 1171, 1185 (E.D. Cal. 2013) (discugiogn v. City of

Tuscon 336 F.3d 1181, 1190 (9th Cir. 2003)). Vlynes another judge of this court assumed for

purposes of a motion for summary judgment geth a claim is cognizable and analyzed the
claim under the eleménof the Title VII hostile work mvironment standard articulated by the
Third Circuit. Id. (citing Walton v. v. Mental Health Ass'd68 F.3d 661, 667 (3d Cir. 1999)).
This court does the same. The elementnoADA harassment clainequire plaintiff to
demonstrate (1) he is a quad individual with a disability(2) he suffered from unwelcome
harassment; (3) the harassment was based orshtsildy or a request for accommodations;
(4) the harassment was sufficiently severe ovamve to alter the conditions of his employme
and to create an abusive working environmerd; (&) defendants knew or should have knowr
the harassment and failed t&eégprompt remedial actiond.

As discussed above, plaintiff hast advanced any evidence beyond his own
assertion he suffered pain that he was deshbfter November &f015. Something more is
needed to demonstrate he was a qualified individital a disability. Because one would neec
be disabled to be discrimiteal against as such, the c)BRANTS UPSF’s motion as to this
claim.

3. Claim Five: Violation of ADEA

Plaintiff bases his claim for a violah of the Age Discmination in Employment
Act (“ADEA”) on “being denied the benig$ of seniority inhis position.” SeeFAC | 44. The
ADEA requires a person alleging disnination on the basis of age to file a charge with the
Equal Employment Opportunity Commission (“EEQ within 180 days of the allegedly

discriminatory act, 29 U.S.C. 8§ 626(d), or if the state in which the discrimination has occur
35
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its own age discrimination law and enforcement ageas does California, the claimant must
the charge within 300 days ofetlallegedly discriminatory acGanchez v. Pac. Powder Ctb47
F.3d 1097, 1099 (9th Cir. 1998)psephs v. Pac. Be##43 F.3d 1050, 1054 (9th Cir. 2006). Th
timely filing of a charge ofliscrimination with the EEOC is not jurisdictional, but is a
requirement like a statute of limitans that is subject to doctas including waiver, estoppel an
equitable tolling.Zipes v. TransWorld Airlines, Inet55 U.S. 385, 393 (1982). Plaintiff make
no argument and advances no $asipporting the apgfation of these eagable doctrines.
Plaintiff's seniority status changeén 2009. UPSF SUF 46. He filed his EEOC
charge alleging age discrimination on MaBfh 2017. UPSF SUF 44. Plaintiff claims the
change in seniority was part @fcontinuing violation because hée‘msesently and currently bein
discriminated against because of his race, @bestleblower status, having made a complaint
and/or his disability.” BSF Opp’n at 3. In respondingtd’SF’s fact that his age
discrimination claim is based on the changhis seniority in 2009, plaintiff responds
“Undisputed that waa part of his age discrimination clajrbutdisputed the employer has
responded to the racial discrimiiwan claim, leaving that compldiat issue.” Pl.’s Resp. UPSF
SUF 46 (emphases in original). Plaintiff mayt invoke the continuingiolations doctrine by
simply conflating all events that followed libange in seniority. Unlike Title VII, ADEA
discrimination claims require th#te plaintiff's age is the ‘Ut for” cause of the adverse
employment action complained of; the ADEA doed authorize “mixed motive” claims, which
are possible as discriminati claims under Title VII.Gross v. FBL Fin. Servs., In&57 U.S.
167, 175 (2009). Again, plaintiff athes only his change in senigrivas motivated by age alon
FAC 1 44. To the extent plaintiff alleges evethist followed were motivated by factors other
than age such as race, they would not be actieresbin ADEA violation in the first place. Th
change in seniority is the ontitscrete discriminatory act afge discrimination at issue.
“[Dliscrete discriminatry acts are not actionabletime barred, even when they
are related to acts alleged in timely filed chargéach discrete discriminatory act starts a nev

clock for filing chargeslleging that act."Nat’l R.R. Passenger Corp. v. Morga86 U.S. 101,
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113 (2002). Because plaintiff's chganin seniority was the sole discrete act he alleges was age-
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motivated, it is untimely, ahe clock began to run in 2009. This puts the EEOC filing in 201
far beyond the 300 days during whichliag with the EEOC was requiredSee Sanche147
F.3d at 1099.

UPSF’s motion is GRANTED as paintiffs ADEA cause of action.

4. Claim Seven: “Violation of $ite Statutes by UPS Freight”

Plaintiff's seventh claim is styled f9lation of State Statas by UPS Freight.”
The majority of this claim previously hagen struck. March 22, 2019 Order at 7-9. The
remaining portion consists of a portion of aggaaph alleging wage and hour violations, and
claim based on OSHA.

a. Wage and Hour

In what remains of plaintiff's plead), he alleges UPSF harmed plaintiff “by its
violation of the California Labor Codend Wage and Hour laws by overtime assignments
unfairly scheduled; overtime forced upon him wiens injured; requiring him to work while
injured, and forcing his return tall duty before he was healeld FAC § 77. The California
wage and hour statements, and their implemgnndustrial Welfare Commission regulations,

known as “wage orders,” specify a range of dassviolations, each with discrete elements.

Here, the pleading is so uncerténe court is unable to determine what legal theory plaintiff i$

relying on. “Simply putsummary judgment is not a procedl second chance to flesh out
inadequate pleadingsWasco Prods., Inc. v. 8thwall Technologies, Inc435 F.3d 989, 992
(9th Cir. 2006) (citation omitted). The court has no obligation to do pRsntibrk for him. To
the extent plaintiff alleges aolation stemming from overtime,ghtiff's concession that he wa|
always paid 1.5 times his regulate for any overtimis fatal. UPSF SUF 42—-43. Defendant’
motion is GRANTED as torgy wage and hour claim.
b. OSHA

“Plaintiff alleges his employer hasrmed him by its violation of OSHA
regulations and put him at ri¢ér injury.” FAC Y 78. There igso private right of action for
OSHA violations. 29 U.S.C. 853(b)(4) (“[n]othing inthis chapter shall be construed to ...

enlarge or diminish or affect sny other manner the common lawstatutory rigtg, duties, or
37
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liabilities of employes and employees.”§ee also Crane v. Conoco, Indl F.3d 547, 553 (9th

Cir. 1994) (noting no private riglaf action under OSHA). Plainti§ purported private claim for

OSHA violations is barred as a matter of law.

VL. CONCLUSION

For the foregoing reasons, the ¢cdBRANTS Harmony Home Health Care’s
motion as to supervisory liability and DENIESs to vicarious liability. The court GRANTS
UPSF’s motion in full. Because UPSF did naive for summary judgmeian a Title VIl race
discrimination claim, thatlaim survives.

The court sets a final pretrialrference for December 11, 2020 at 10:00 a.m.,
with a joint pretrial statememt compliance with E.D. Local Re1281 due three weeks prior. If
the parties jointly agree to refafttto a court-convened settlemeoinference with another judgg
of the court before the pretrial conference, th&y request it now, or as soon as possible afts
receiving this order.

ITIS SO ORDERED
DATED: October 13, 2020.

NPt ds /

CHIEFFQ/ [ED STATES DISTRICT JUDGE
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