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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

LONNIE M. WILLIAMS-TURNER, No. 2:17-cv-2252-TLN-EFB P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

CALIFORNIA DEPARTMENT OF
CORRECTIONS AND
REHABILITATION, et al.,

Defendants.

Plaintiff, a state prisoner proceeding withgotuinsel in an action brought under 42 U.S.

8 1983, has filed two applications to proceed i@ pauperis (ECF Nos. 2 & 8). As discusse
below, the applications should be denied.

After review of plaintiff’'s litigativehistory, the court concludes that Siea “three-
striker” within the meaning of 28 U.S.C. § 19¢h( The Prison Litigation Reform Act of 1995
permits any court of the United States to au#tethe commencement and prosecution of any
without prepayment of fees layperson who submits an affidawmdicating that the person is

unable to pay such fees; however,

1 The court notes that California State BnisSacramento, where plaintiff is housed, is
designated a male only facilithNevertheless, plaintiff has iten her name as “Ms. Lonnie
Mo’Nique Williams Turner.” ECF No. 1 at IThus, the court concludes that feminine pronol
are appropriate in this instance.
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[ijn no event shall a prisoner briagcivil action or apeal a judgment

in a civil action or poceeding under this seati if the prisoner has,

on 3 or more prior occasions, whilecarcerated or detained in any
facility, brought an action or appeal in a court of the United States
that was dismissed on the grounds th& frivolous, malicious, or
fails to state a claim upon whichlief may be granted, unless the
prisoner is under imminent dang® serious physical injury.

28 U.S.C. § 1915(g). Theart takes judicial noticeof the following lawsuits previously filed
by plaintiff:

(1) Williams v. Gonzalgsl:03-cv-6770 REC WMW P (E.D. Cal.
Sept. 10, 2004) (order designating ptdf as a three strikes litigant
under 28 U.S.C. § 1915(q));

(2) Williams v. Andrewsl:01-cv-6222 REC HGB P (E.D. Cal. Feb.
22, 2002) (order dismissing actiorr failure to state a claim);

(3) Williams v. Wood1:01-cv-6151 REC LJO @.D. Cal. Feb. 28,
2002) (order dismissing action with prejudice for failure to state a
claim);

(4) Williams v. Rendgnl:01-cv-5891 AWI SMS (E.D. Cal. Mar.
18, 2002) (order dismissing actiorr failure to state a claim).

Thus, on at least three occasions, lawsudd toy plaintiff have been dismissed on the
grounds that they were frivolous or malicioudailed to state a claimpon which relief may be
granted. Therefore, plaintiff is precluded frpnoceeding in forma pauperis in this action unle
she is “under imminent danger sdérious physical injury.” 28 8.C. § 1915(g). To meet that
exception, plaintiff must have afjed facts that demonstrate tshe was “under imminent dang
of serious physical injury” at the time of filing the complaiAindrews v. Cervanted493 F.3d
1047, 1053 (9th Cir. 2007) (holding that “it is thecaimstances at the time of the filing of the
complaint that matters for purposes of ineminent danger’ excepn under 8§ 1915(g).").

In her complaint, plaintiff alleges that, wéincarcerated at Mule Creek State Prison

(“Mule Creek”) in December 2016, she was assdudiad raped by another inmate. ECF No.

3. Plaintiff claims that pson officials failed to prascute the offending inmated. at 3-5. These

allegations do not suggest tipdaintiff is under imminent danger serious physical injury. The

2 Judicial notice may be taken of court recordlalerio v. Boise Cascade Coyj80
F.R.D. 626, 635 n.1 (N.D. Cal. 1978&ff'd, 645 F.2d 699 (9th Cir.pert. denied454 U.S. 1126
(1981).
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rape related in the complaint occed nearly a year ago, and thés no suggestion that a similar
assault is imminent. Additionally, the complaint iceeties that, at the ting# filing, plaintiff is no
longer incarcerated &ule Creek.

Because plaintiff has not made the requisitewing of “imminent danger” to qualify for
an exception to the “three strikes” bar under 18},%er requests to proceed in forma pauperis
must be denied and she must pay thefililg fee to proceed with this action.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Plaintiff's applications to proceed farma pauperis (ECF Nos. 2 & 8) be
DENIED; and
2. Plaintiff be directed to pay the full $4€0ng fee for this action within twenty-one

days of any order adopting these findings amdomemendations and be admonished that failure to
comply will result in the dismissal of this action.
These findings and recommendations are submitted to the United States District Judge
assigned to the case, pursuanthe® provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Disict Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: July 10, 2018.




