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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JAMIE PAULETTE WEST, No. 2:17-cv-02269 MCE AC PS
12 Plaintiff,
13 V. ORDER
14 | GMC & BUICK OF VACAVILLE,
15 Defendant.
16
17 Plaintiff, an inmate at Solano County Jageks relief pursuant to 42 U.S.C. § 1983 and
18 | has requested leave to proceed in fopaaperis pursuant to 28 U.S.C. § 1915. Although
19 | plaintiff is an inmate, this action does not chadje plaintiff's condition®f confinement. This
20 | proceeding was accordingly referred to this tbyrE.D. Cal. R. (“Local Rule”) 302(c)(21).
21 Plaintiff has submitted the affidavit requirbd 8§ 1915(a) showing that plaintiff is unable
22 | to prepay fees and costs ov@isecurity for them. ECF Nd. Accordingly, the request to
23 | proceed in forma pauperis will be granted. 28 U.§.0915(a). However, because plaintiff is|an
24 | inmate, the law requires that he pay ttegbry filing fee of $350.00 for this action. 28
25 | U.S.C. 881914(a), 1915(b)(1). By this order, pi#fimill be assessed an initial partial filing feg
26 | in accordance with the provisions of 28 U.S.@985(b)(1). By separate order, the court will
27 | direct the appropriate agency to collect the ihggrtial filing fee fromplaintiff's trust account
28 | and forward it to the Clerk of the Court. Thatfter, plaintiff will be obligated for monthly
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payments of twenty percent of the preceding imsnnhcome credited to plaintiff's prison trust
account. These payments will be forwarded byathygropriate agency tbe Clerk of the Court
each time the amount in plaintiff's account eeds $10.00, until the filing fee is paid in full. 28§
U.S.C. § 1915(b)(2).
|. SCREENING STANDARD

Granting IFP status does not end the court’s inquiry. The fd#&tatatute requires
federal courts to dismiss a case if the actidagally “frivolous or malicous,” fails to state a
claim upon which relief may be granted, or segtonetary relief from a defendant who is
immune from such relief. 28 U.S.C. § 1915(e)(R)aintiff must assighe court in determining
whether or not the complaint is frivolous, by dired the complaint so that it complies with the
Federal Rules of Civil Procedure (“Fed. R. Civ. P.Under the Federal Rules of Civil Procedd
the complaint must contain (1) a “short and pEatement” of the basis for federal jurisdictiorn
(that is, the reason the case is filed in this coather than in a state@art), (2) a short and plain
statement showing that plaintiff is entitled to eélithat is, who harmed the plaintiff, and in wh
way), and (3) a demand for the relief sought. Fed. R. Civ. P. (“Rule”) B{ajntiff's claims
must be set forth simply, conciselnd directly. Rule 8(d)(1).

A claim is legally frivolous when it lacks an arguable basis either in law or in fact.

Neitzke v. Williams, 490 U.S. 319, 325 (1989).réviewing a complaint under this standard,

court will (1) accept as true all dfie factual allegations contathe the complaint, unless they
are clearly baseless or fancif(2) construe those allegationstie light most favorable to the
plaintiff, and (3) resolve all doubts in the piaif's favor. See Neitzke, 490 U.S. at 327; Von
Saher v. Norton Simon Museum of Art atsBdena, 592 F.3d 954, 960 (9th Cir. 2010), cert.

denied, 564 U.S. 1037 (2011).
The court applies the same rules of construction in determining whether the complg

states a claim on which relief can be granted. Erickson v. Pardus, 551 U.S. 89, 94 (2007)

must accept the allegations as true); ScheuBhodes, 416 U.S. 232, 236 (1974) (court must

construe the complaint in the light most favorablethwplaintiff). Pro se pleadings are held to

less stringent standard thdrose drafted by lawyers. Haines v. Kerner, 404 U.S. 519, 520
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(1972). However, the court need not accept as true conclusory allegations, unreasonable

inferences, or unwarranted deductions of.fabestern Mining Council v. Watt, 643 F.2d 618,

624 (9th Cir. 1981). A formulaic recitation of the elements of a cause of action does not s

to state a claim._Bell Atlantic Corp. v. Twbig, 550 U.S. 544, 555-57 (2007); Ashcroft v. Igh

556 U.S. 662, 678 (2009).

To state a claim on which relief may be deah the plaintiff musallege enough facts “tq
state a claim to relief that is plausible onfégse.” Twombly, 550 U.S. at 570. “A claim has
facial plausibility when the plaintiff pleads faetl content that allows the court to draw the
reasonable inference that the defendant is lifblthe misconduct alleged.” Igbal, 556 U.S. a
678. A pro se litigant is entitleéd notice of the deficiencies the complaint and an opportunit
to amend, unless the complaindsficiencies could not be cured by amendment. See Noll v.
Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

[Il. THE COMPLAINT

Plaintiff identifies GMC & Buick of Vacaville, or its unnamed “owner,” as the sole
defendant in this lawsuit. ECF No. 1 at 1,The complaint alleges a single claim for breach
contact. _Id. at 3. Plaintiff gtes that this court has juristian pursuant to 28 U.S.C. § 1343(a)
and 42 U.S.C. § 1983. Id. at 1.

The complaint alleges that plaintiff uinased a 2009 Cadillac CTS for $12,000 and af
extended warranty for $1,000 from the GMC & Buigealership. ECF No. 1 at 3. Plaintiff
states a contract was signed betwienparties._Id. Plaintiff algges that, at some point, he “w:
told to bring the car back” and that the defendkept the car.” _Id. Plaintiff states the car wag
fully paid for. Plaintiff seeks $13,000 in damages.

A breach of contract claim is governed by state Such claims are generally brought
state court. Plaintiff can onue under state law in federaluct if he and the defendant are
citizens of different states. See 28 U.S.@382. The complaint does not include facts that
would support diverty jurisdiction.

Although plaintiff indicates thahis court has jurisdictioander the fedetaivil rights

statutes, see 28 U.S.C. § 1343(a)stages no such claim. The falcat plaintiff is an inmate doe
3

iffice

al,

—J

in

S




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

not convert his breach of contrataim into a civil rights issueln order to state a cognizable
claim under 42 U.S.C. § 1983, plafhtmust allege a deprivain of federal rights by a person
acting under color of state law. West v. Atkid87 U.S. 42, 48 (1988). The defendant in this
case is a private business or business owneg poblic official who was acting under color of
state law. Accordingly, it doe®t appear that the named defant can be liable under section
1983. Moreover, the facts alleged in the compldonot indicate that defendant’s actions, eV
if wrongful or illegal, violated anyederal right of plaintiff's. Fo these reasons, plaintiff has
failed to state a viable claim against the defendant.
IIl. AMENDING THE COMPLAINT

Plaintiff will be granted leave to file an @mded complaint, in which he may attempt tc

allege (1) a basis for federal jurisdiction g83la cognizable legal €ory against a proper

defendant, and sufficient facts in supporthadt theory._Lopez v. Smith, 203 F.3d 1122, 1126

(9th Cir. 2000) (en banc) (distticourts must afford pro se fitants an opportunity to amend to

en

A\ —4

27

correct any deficiency in their complaints). Shiloplaintiff choose to file an amended complaint,

the amended complaint must clearly set forthctaens and allegations amst each defendant.
Any amended complaint must cure the deficies identified abovand also observe the
following:

Any amended complaint must identify as a defendant only persons who personally
participated in a substantial way in depniyihim of a federal constitutional right. Johnson v.
Duffy, 588 F.2d 740, 743 (9th Cir918) (a person subjects anathe the depwation of a
constitutional right if he does att, participates inrether’s act or omits tperform an act he is

legally required to do that causthe alleged deprivation).

It must also contain a captiamcluding the names of all defendantFed. R. Civ. P. 10(&).

Plaintiff may not change the nature of thig &y alleging new, unrelat claims._George v.
Smith, 507 F.3d 605, 607 (7th Cir. 2007). Any ameinctemplaint must be written or typed so
that it so that it is complete itself without reference to any eatifiled complaint. E.D. Cal.
L.R. 220. This is because an amended complaint supersedes any earlier filed complaint,

an amended complaint is fileithe earlier filed complaint n@hger serves any function in the
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case._See Forsyth v. Humana, 114 F.3d 1467, 1474(8 1997) (the “amended complaint

supersedes the original, the latter being tcettereafter as non-exent.”) (quoting_Loux v.
Rhay, 375 F.2d 55, 57 (9th Cir. 1967)).

Finally, the court notes that any amended dampshould be as concise as possible in
fulfilling the above requirements. Fed. R. Civ8Ra). Plaintiff shouldavoid the inclusion of
procedural or factual background which has noibgaon his legal claimsHe should also take
pains to ensure that his amended complaint isgkle as possibleThis refers not only to
penmanship, but also spacing and organizatiaangthy, unbroken paragraphs can be difficull
read when handwritten and plaintiff woudd well to avoid them wherever possible.

Plaintiff remains free to reasséhie claims here dismissed, siadvised that failure to
remedy the identified defects will result inecommendation to the district judge that the
complaint be dismissed without further leave to amend.

IV. PRO SE PLAINTIFF'S SUMMARY

Your application to proceed in forma paupeésibeing granted and yare not required tq
pay the entire filng fee immediately.

Your claim is being dismissed because a ez contract claim can only be brought i
federal court if the plaintiff and defendaneanitizens of different states. You can sue a
California defendant in federal court for a civdhts violation, but a breaaf contract is not a
civil rights violation. If you arerying to sue for a civil rights wlation, you need to state facts
showing that defendant violatgdur constitutional riglgt and that defendant acted pursuant tc
state authority. You are beiggven an opportunity to submit an amended complaint in whicl
you can address the problems mentioned ab¥we. should submit that complaint to the court
within thirty days of this order’s filing date. Failure to do so may result in the dismissal of t
action.

V. CONCLUSION
For the reasons set forth abpiE|S HEREBY ORDERED that:

1. Plaintiff's request for leave to proceadorma pauperis (ECF No. 4), is GRANTED,

2. Plaintiff is obligated to pay the statytdiling fee of $350.00 for this action. Plaintiff
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is assessed an initial partial filing feeaocordance with the provisions of 28 U.S.C. §
1915(b)(1). All fees shall be ected and paid in accordancéwthis court’s order to the
Sheriff of Solano County filed concurrently herewith.

3. Plaintiff's complaint, (ECF No. 1), is DISMISSED with leave to amend.

4. Within thirty days from the date of sex® of this order, plaifff may file an amended
complaint. If plaintiff files an amended complaint, he must do his best to follow the guidan
provided in this order. If plaintiff fails tomely comply with this order, the undersigned may

recommend that this action be dissed for failure to prosecute.

DATED: April 16, 2018 , -
Mn———m
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE




