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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

FREE SPIRIT ORGANICS, NAC, et al., No. 2:17-cv-02271-KIM-EFB
Plaintiffs,
V. ORDER

SAN JOAQUIN COUNTY BOARD OF
SUPERVISORS, et al.,

Defendants.

On October 10, 2017, the San Joaquin CoGgriff entered and seized a hemj
crop from a 26.19 acre parcel of land on which pigndwned and operated an industrial hen
operation. On October 27, 2017, pléistinitiated this action, claning this seizure, perpetuate
by a number of San Joaquin Counfijaials, deprived them of ctin constitutional protections
Defendants have now moved to dismiss thesé@mended complaint. Having considered th
relevant briefing and conducted an evidentiargrimg to address a stding challenge against
one of the plaintiffs, the couBRANTS defendants’ motion to disss on standing grounds.
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l. BACKGROUND

A. Parties

Plaintiffs in this action are as followsFree Spirit Organics (“FSO”), NAC, is a
tribal owned Native Americacompany organized under the laws of the State of Neéiada.
Second Am. Compl. (“*SAC”) 1 3, ECF No. 35. FS@ved as the manager and operator of a
250-acre plot of land in Stockton, Californiawhich the industrial hemp grow at issue took
place. ld. American States University (“ASU”) is anstitution of highereducation, as defined
under section 81000 of the California Food andi@dtural Code; ASU is FSO'’s business
partner in the Stockton hemp growd. 4. HRM Farms, Inc., a C&drnia corporation with its

principal place of business in Holt, Califorrabso was a partner in the grow operatitoh.j 5.

Cannabis Science, Inc. is a publiraded company organized under the laws of Nevada, with its

principal place of business @range County, Californiald. § 6. Finally, plaintiff S.G. Farms i$

a California agricultural researdnganization based in Marino@nty, California that contracted
with FSO *“to assist with theubject grow and to conduct reseamltonnection with the subject
grow.” 1d. | 7.

Plaintiffs name several Sdoeaquin County agencies aofficials as defendants i
this action. First, plaintiffsame the San Joaquin County Boaf&upervisors, including its
individual members acting in their affal capacity (collectively, “Board”)Id.  10. Those
members are Miguel Villapudua, Katherine Mill&om Patti, Bob Elliott and Chuck Winnd.

Plaintiffs also name Erin Hiroko Sakata, attorney working for the San Joaquin County

1 On January 7 and 8, 2019, the court held ageeniary hearing taddress the issue of
standing as to certain plaintiffSeeECF Nos. 90, 91. During that hearing, the following
plaintiffs were voluntarily dismissed frothis action: Winnemucca Shoshoni, MBS, Gerard
Galvez, Bruce Granados, Scott Rayborn, Justamados, Glen Burgin, Doreen Morales, Gil
Granados and Gil Granados, Jr.

2 At the January 8, 2019 evidentiary hearing, plarties stipulated that wherever the
record refences the entity Free Spirit Organit¢sC, that referenceh®uld be construed to
identify Free Spirit Organics, NAC. ECF No. 91.
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counsel’s office.ld.  11. Finally, plaintiffs name ¢hSan Joaquin County Sheriff and Doe
defendants. Id. 79 12—-13.

B. Factual Allegations

Plaintiffs leased a 250-acre parcel afdan San Joaquin County for the purpos
of operating an industrial hemp optoa on 26.19 acres of that parcédl. § 27. Plaintiffs
applied for all necessary paperk to conduct the growld. FSO is an industrial hemp
cultivator approved by the Nevada Departnamgriculture and HRM is a hemp grower
registered with the San JoagW@Wounty Agricultural Commissionld. 1 28—-29. Hoping to
produce a yield of the highest qugliplaintiffs also allege thegontacted S.G. Farms to provid
consultation services regarding the grdd. Y 30-32. The parties reached a “cooperative
consulting agreement” tachieve that endld. 11 31-32. Plaintiffs allege they were authorize
conduct grow operations by way of S.G. Fargualifications under California Food and
Agricultural Code section 81000(c)(1d. T 33.

In June 2017, plaintiffs begda cultivate the hemp growd. § 34. On July 31,
2017, the County Agricultural Commission approved the grow operationThe Commission
identified HRM as a “grower of hemp” on the pal, S.G. Farms regularly visited the parcel tc
perform testing and maintenance and Willidgilss (“Chief Bills”), a member of the Native
American tribe of Winnemucca Shoshooversaw general grow operatiorid. 1 8, 34.
Plaintiffs further allege they tested the hetognsure it fell bew the 0.3 percent THC
[tetrahydrocannabinol] limit permittiefor industrial hemp and posteijnage on the grow site t
ensure it was “unmistakably idefntid [] as industrial hemp.’ld. Y 35-36.

On August 29, 2017, County Counsel Sakatd pkintiffs a léter claiming that,

based on an August 17, 2017 investigation, their “daisrgrow” was prohibited by County law.

Id. {1 37. The letter further demanded pldis produce evidencby September 11, 2017,

supporting their claim of being antaorized “research cultivator.fld. On September 11, 2017

3 Plaintiffs also named the Bdoaquin County District Attoay as a defendant in this
action; however, at the April 20, 2018 motion hegyrithe court dismissed the District Attorney
from this action withprejudice.
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plaintiffs responded to the County’s letter, providinigetual and legal basior their alleged
authorization to conduct the growd. § 38. Plaintiffs’ responsive lettas attached as exhibit B
to the second amended complaiBee id. Ex. B at 32—-48, ECF No. 360n September 12,
2017, the County responded by letter, taking the position plaintiffs’ letter was non-respons
did not demonstrate they qualified as an “Eks@ld Agricultural Research Institution for the
purposes of agricultural or academic researd¢ti.’f 39. On September 15, 2017, plaintiffs ag
replied by letter and providedgporting evidence attempting tolsstantiate “currently approve

[educational] programsiffered by ASU.Id. § 40 (alteration in original).

On September 26, 2017, the Board of Suigers passed ordinance no. 4497, an

“Interim Urgency Ordinance Dealing a Temporary Moratoriuwn the Cultivation of Industrial
Hemp by ‘Established Agricultural Research Ingigns’ within the Unincorporated Areas of S
Joaquin County.1d. 11 41-47id., Ex. C at 49-56. Thereafter, on September 28, 2017, Sak
sent plaintiffs a letter attaalg the ordinance, warning the ardhce was effective immediately
asserting plaintiffs’ grow was a public nuisance and demanding abatelchef#d3;id., Ex. C.
On October 3, 2017, in response to Sakata’s latist,Iplaintiffs again hdtheir crop tested for
THC levels. Id.  44. The test once again revealed TH&Ie at 0.24%, whicplaintiffs allege
“clearly designat[ed] it as hempld.

On October 5, 2017, ASU’s Administratiiean, Roger Agajanian, contacted t
Board and requested a hearingsbbheduled for October 24, 2010d. T 45. His request was
denied; however, he was informed his matteuldoe placed on the agenda for the Board’s
November 7, 2017 meetingd. The next day, October 6, 2017, Agajanian sent the Board a
confirming the November 7, 2017eagla item and summarizing piéffs’ positionregarding the

ordinance.ld.; SAC, Ex. D at 57-71.

4 The court considers plaintiffs’ exhibits imeorporated by reference into the second
amended complaint and therefoedies on their contents for paoses of resolving the present
motion. SeefFed. R. Civ. P. 10(c) (“A copy of a written instnent that is anxhibit to a pleading
is a part of the pleadinfgr all purposes.”).
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On October 9, 2017, a law enforcement agent named Michael Eastin obtaing¢

warrant to search the growqmerty, and, “the next Tuesdayne day after Columbus [D]ay,the
Sheriff entered the property and seized the hemp db§f 46, 52.

C. Procedural History

Plaintiffs initiatel this suit on October 27, 201ahd, on October 30, 2017, file

a first amended complaint as a matterairse. ECF Nos. 1, 7. On November 17, 2017,
plaintiffs moved for demporary restraining order askitige court to temporarily enjoin
ordinance no. 4479, stay any pending criminal ggsaibrought by the County and order return
the industrial hemp seized based on theoat 9, 2017 search warrant. ECF No. 21. On
November 30, 2017, the court hegaintiffs’ motionfor the temporary restraining order and,
after considering arguments, dedithe motion for failure tahew a likelihood of irreparable
harm. SeeECF Nos. 29, 32.

On December 25, 2017, as the parties stipdland the court approved, plaintiff
filed the operative second amended compla8@eSAC. The complaint makes the following

claims: (1) ordinance no. 4479 is constitnatly preempted; (2) ordinance no. 4479 is

unconstitutionally vague; (3) ordinance no. 4479 isiaawful bill of attander/ex post facto law;

(4) defendants violated the procedutaé process clause of the Fifth Amlenent; and

(5) defendants committed an unlawful seizure under the Fourth Amend8emgenerally id.

d

of

[92)

On January 16, 2018, defendants moved to idsthe second amended complajint.

Mot., ECF No. 37. Prior to filing an oppositiguaintiffs Free Spirit Oganics, NAC, American

States University, HRM Farms and Cannabisi@meInc. (hereinafter “FSO plaintiffs”)

substituted Ronda Baldwin-Kennedythgir new counsel of recofdSeeECF Nos. 46, 48. S.G.

Farms is the only remaining plaintiff for whichséph Salama serves as counsel of record. T

5> The second amended comptaidescribes the significanoé this timing given the
history of Native American disptement beginning with the arrha Christopher Columbus in
1492. SAC 11 20-26.

¢ Plaintiffs William Bills and Glen Burig also substituted Ms. Baldwin-Kennedy as
counsel of record; however, as noted abdwese plaintiffs previously were voluntarily
dismissed as parties to thastion on January 8, 2019.
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FSO plaintiffs have opposed the motion, FSO Opp’'n, ECF No. 382S.G. Farms, S.G. Farr
Opp’n, ECF No. 58. Defendants filed a colidated reply. Reply, ECF No. 61.

On April 20, 2018, the court held adring on the motion to dismisSeeECF
No. 63. Counsel Ronda Baldwin-Kennedy appeareliehalf of the FS@laintiffs and Joseph
Salama appeared on behalf of S.G. Farms. @biwnald Scholar and Derek Cole appeared
defendants. As noted above, at hearing thetadismissed the Sanabuin County District
Attorney with prejudice, dismissed all buntef the fifty unidentifed Doe defendants and
reserved judgment on the rem@er of the motion penulg resolution of the issue of standing.
Thereatfter, the court set an esdiary hearing as to standing and ordered supplemental brie
on the matter. The court hellie evidentiary hearing on Jaary 7 and 8, 2019. After several
stipulations dismissing certaparties and narrowing the issuesde addressed, the sole

remaining question developed at hearing was ére$.G. Farms has standing in this actiSee

ns

for

fing

ECF Nos. 90, 91. On February 22, 2019, as pemnyethe court, defendants and FSO plaintiffs

each filed post-hearing supplemental briefs. D&msppl. Br., ECF No. 94; FSO Suppl. Br., E(
No. 95.

The court resolves the question of SFarms’ standing heradversely to S.G.
Farms as explained below.

I. LEGAL STANDARD

Although defendants’ motion to dismiss da®t explicitly challenge standing
under Federal Rule of Civil Procedure 12(b)éLjurisdictional chiéenge is, nonetheless,
appropriately framed under that provisiddee White v. Le@27 F.3d 1214, 1242 (9th Cir.
2000). Given the developed record on the mattstanding, including multiple supplemental
filings and an evidentiary hearing, the cownsiders defendants’ stding challenge under the

rubric of Rule 12(b)(1).See Gemtel Corp. v. Cmty. Redepment Agency of City of Los

Angeles, 23 F.3d 1542, 1544 n.1 (9th Cir. 1994) (constrdistict court’s dismissal under Rule

12(b)(6) as one under Rule 12(b)tBcause it was “clear fnothe district court’s rationale that |

was dismissing for lack of jurisdiction.”).

CF
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The U.S. Constitution “limits the jurisdion of federal courts to ‘Cases’ and
‘Controversies.” Lujan v. Defs. of Wildlife504 U.S. 555, 559 (1992). “Standing to sue is
doctrine rooted in the traditional understanding of a case or controv&pgKeo, Inc. v. Robins
136 S. Ct. 1540, 1547 (2016ge also Lujanb04 U.S. at 560 (“[T]he core component of
standing is an essential and banging part of the case-or-camtersy requirement of Article
11.").

A plaintiff possesses Article 11l standing gnf he or she has “(1) suffered an
injury in fact, (2) that is fairlyraceable to the challenged condoicthe defendant, and (3) that
likely to be redressed by aviarable judicial decision."Spokep136 S. Ct. at 1547 (citinigujan,
504 U.S. at 560). To establish an injury in falee plaintiff must showhe defendant infringed
on the plaintiff's legally protectkinterest in a “concrete amérticularized” manner that is
“actual or imminent, not coagtural or hypothetical.’Lujan, 504 U.S. at 560 (internal quotatio
and citations omitted). “A ‘concrete’ injury mus¢ ‘de facto’; that is, it must actually exist.”
Spokepl136 S. Ct. at 1548 (citing Black’s weDictionary 479 (9th ed. 2009)).

Lack of standing is “propeylraised in a motion to digss under Federal Rule of
Civil Procedure 12(b)(1)ot Rule 12(b)(6).”"White 227 F.3d at 1242. “Rule 12(b)(1)
jurisdictional attacks can betleer facial or factual.”ld. “In a facial attak, the challenger asser
that the allegations containedarcomplaint are insufficient dheir face to invoke federal
jurisdiction.” Safe Air for Everyone v. Meye&73 F.3d 1035, 1039 (9th Cir. 2004). “[I]n a
factual attack, the challenger disputes théhtaitthe allegations #t, by themselves, would
otherwise invoke fedal jurisdiction.” Id. A “district court resolves a facial attack as it would
motion to dismiss under Rule 12(b)(6): Accepting gaintiff's allegations as true and drawing
all reasonable inferences in the plaintiff's favibie court determines whether the allegations @
sufficient as a legahatter to invoke the court’s jurisdictionl’eite v. Crane C.749 F.3d 1117,
1121 (9th Cir. 2014) (citingride v. Correa 719 F.3d 1130, 1133 (9th Cir. 2013)). In a factua
attack, however, the court may rewi evidence outside the pleadiriggesolve factual disputes
concerning the existence of jurisdictiomcCarthy v. United State850 F.2d 558, 560 (9th Cir.

1988). “Once the moving party has converteglrtiotion to dismiss to a factual motion by
7
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presenting affidavits or othewidence properly brought beforeetbourt, the party opposing the
motion must furnish affidavits ather evidence necessary to $gtits burden of establishing
subject matter jurisdiction.’Savage v. Glendale Union High ScB43 F.3d 1036, 1039 n.2 (9th
Cir. 2003) (citingSt. Clair v. City of Chicp880 F.2d 199, 201 (9th Cir. 1989)).

Plaintiffs, as the parties invoking fadéjurisdiction, bear the burden of
establishing the elementsgatisfy Article 11l standing.See Spoked 36 S. Ct. at 1547. “Where
as here, a case is at the pleading stage, theifflennst ‘clearly . . . allege facts demonstrating
each element.ld. (alteration inoriginal) (quotingWarth v. Seldin422 U.S. 490, 518 (1975)).
1. DISCUSSION

Defendants’ motion to dismiss is premisadthree contentiong§l) plaintiff S.G.

Farms lacks standing to sue, {2 second amended complaint fadssatisfy Rule 8’s well-pled

complaint standard, and (3) individual defendamésentitled to absolute or qualified immunity].

See generalliMot. Given the procedural developmentghis case, as explained below, the c¢
addresses only the issof standing here.

A. S.G. Farms’ Standing to Sue

As defendants appropriately frame*ithe only question remaining [as to

purt

standing] . . . is whether or nBtaintiff S.G. Farms was a vendoattsold seeds and was paid for

them or was it a partner with angoing financial interest in theap.” Defs.” Suppl. Br. at 2.

In opposition to defendantsotion to dismiss, $. Farms submitted the
declaration of George Bianchir@n S.G. Farms proprietor and GBf its parent company M.C.
Farmaceutical, Inc. Bianchini Decl. { 1, ECB.[d8-3. Bianchini states that in early 2016, C}

Bills contacted S.G. Farms to purchased for an industrial hemp growd. I 4. Thereatfter,

having been “impressed with S.G. Farmsaarch, accomplishmemind knowledge surrounding

cannabis,” Chief Bills asked S.6arms to assist in the groud. He further states that S.G.
Farms provided advice and consultation ssrsiregarding the legality of the grovd. { 5.

The terms of S.G. Farms’ agreement vidthief Bills were that S.G. Farms woul
“basically oversee the grow, and ensure thaiig as healthy as possible,” in exchange for “1

15% of [Chief Bills’s] (and his tribe’s) share of the crop&d” { 8. To satisfy his obligations,
8
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Bianchini spent “hundreds of houtgpically by [him]self or withone of [S.G. Farms’] workers,
making sure everything stag in proper shape.ld. S.G. Farms relied on this 10 to 15 percen
interest as an “important pat [its] revenue model” becausdritended to rejuvenate its seed
supply with its share of the cropd. § 10. Additionally, Bianchini’'s “d@gnate of the value of thg¢
CBD . .. would have provided S.G. Farms wita timancial ability to continue its agricultural
research for at leaahother three yearsid.

Bianchini also attaches to his declasatemails “showing [he] was involved with
the grow.” Id. 1 11. One such email exchange with €Bidls states, “| wa out at the farm
today and took some photos. . . . | also tobki@for testing. | will send it to you next week.
Anyway the farm looks great.Id.

At the January 2019 evidentiary heariBganchini testified the S.G. Farms
agreement with Chief Bills was not iniing, Jan. 7, 2019 Tr. 89:14-18, ECF No. 93, and he
was not a signatory to either thie Master Facilitator Agreemenid, 91:23-92:15.Additionally,
other than documents in the foofireceipts for payment for tlseeds and clones, his agreeme
with Chief Bills was entirely oralld. 89:19-24. Bianchini testified &h oral agreements are
industry standard, their agreenmerd not contemplate servicbsyond this most recent grow
season and the value rendered to &a&ms for the seeds and clones was $15,50®0:2-17.
He stated that one of the bé&x’s checks used to pay t##&5,500 fee contained the notation
“consulting fee” in the marginld. 109:13-20. He also testified d&l not document the manne
or hours he worked at the grow sit,90:25-91:12, but Chief Bills ar@dlen Burgin did witness
him performing work on the pperty on several occasiomnd, 81:5-15; Jan. 8 Tr. 137:7-15, EC
No. 93-1

Bianchini testified he retained emails datenting his agreement with Chief Bills;

however, he did not produce those dmduring the evidentiary hearingeelan. 7, 2019 Tr.
93:12-25; Jan. 8, 2019 Tr. 138:23-139:3. Finally, Biamc¢bstified he atbeded a conference
call with other parties to the @w operation in which the nature of his agreement was discus
but Chief Bills was not present duringetball. Jan. 7, 2019 Tr. 94:3-17, 123:2-19; Jan. 8, 2
Tr. 143:18-144:7.
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In their post-evidentiary hearing bise both defendants and FSO plaintiffs
contend Bianchini’s testimony and lack of evitary support, taken together, do not establish
S.G. Farms’ interest in ¢hcrop, and thus expose SKEarms’ lack of standingSeeDefs.” Suppl.
Br. at 5; FSO Suppl. Br. at 3—4.

The critical question heiis whether S.G. Farms presents sufficient evidence
demonstrating its injury would be redressgda favorable decision from this court. “To
establish redressability, a plaifitthust show that it idikely, as opposed to merely speculative
that the injury will be redissed by a favorable decision.M.S. v. Brown902 F.3d 1076, 1083
(9th Cir. 2018) (quotingrujan, 504 U.S. at 561). “If . . . a favalle judicial deision would not
require the defendant to redress the plaintd&med injury, the plaitiff cannot demonstrate
redressability[.]” I1d. (citation omitted). Here5.G. Farms’ stated intesein the crop is purely
contractualseeBianchini Decl. { 8; thus, to establislmstling, S.G. Farms must show defendz:
infringed upon the benefit it anticipatérom an enforceable contract.

The court finds S.G. Farms has not showrad or has an enforceable interest i
any portion of the crop. Althoughithmatter is predicated daderal question jurisdiction,
contract formation betweenipate parties is inherently a matter of state |&ee Woodward
Governor Co. v. Curtiss Wright Flight Sys., Int64 F.3d 123, 126 (2d Cir. 1999) (describing
limited circumstances in which federal commaw applies, otherwise state law govers$);
Ward v. Goossery1l F. Supp. 3d 1010, 1014 (N.D. Cal. 2014) (“In order to decide whether
parties agreed to arbitrate a partar set of disputes, courts@yp state-law principles governing
contract formation.” (citingrirst Options of Chicago, Inc. v. Kaplaf14 U.S. 938, 944 (1995))
Because the purported contract between S.@ngand Chief Bills invaled California partie’s
and tangible goods produced in Califorrtalifornia contract law applies.

California Commercial Codgection 2102 governs “transactions in goods.” Gg

are generally defined as “all tigs . . . which are movable attlime of identification to the

" The second amended complaint lists $=@&ms as a California organization
headquartered in Marin County and lists Chief Bills as residing in San Joaquin County,
California. SAC 19 7-8.
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contract for sale . . . .” Cal. Com. Co8l2105. Goods also can include “growing crops . . .
attached to realty as descrbia the section . . . 2107[.]/d. Section 2107(2) provides that “[a]
contract for the sale apart frometland of growing crops or oth#rings attached to realty and
capable of severance without maaéharm thereto . . . is a conttdor the sale of goods within
this division . . . .” Cal. Com. Code § 2107(d)he transaction herevolves the exchange of
goods such that the California Commercial Coddiegjpas Bianchini testified, in exchange fo
his services, which included overseeing the grioevwould receive 10 tb5 percent of Chief
Bills’ portion of the crop.Bianchini Decl. 8.

Because the California CommeaicCode applies, the traaction here must meet
the threshold requirements ottien 2201. Section 2201(1) providigsit a contract for the salg
of goods of $500 or more “is not enforceable unless there is some writing sufficient to
indicate that a contract for sale has been nbatl®een the parties and signed by the party ag
whom enforcement is soughtCal. Com. Code 8§ 2201(1). Biamni testified his expected
return from the 10 to 15 percenbprshare would be at least “enouglcover [his] costs[,] whicl
were probably limited to aboab or 20 thousand out-of-pocket[ag] covered kthe labor for
when [he] brought [his] crew in.” Ja@, 2019 Tr. 94:8—-17. Bianchini also testified the
agreement he made with Chief Bills was not memorialized in a writth@9:19-24. Therefore
because the purported agreentare involves a transactionegiter than $500 and there is no
writing documenting the agreemeBtG. Farms’ purported contrael interest in the grow is
barred by Commercial Codection 2201, unless amception applies.

One possible exception under section 22@brgained in a subsection of that

section, providing that an unem€eable contract under subsectfbhis nonetheless enforceable

“[i]f the party against whom enfoement is sought admits s or her pleading, testimony, or
otherwise in court that a contrdor sale was made . ...” Cal. Com. Code § 2201 (3)(b). C¥
Bills’s testimony forecloses the availability thiis exception. During the evidentiary hearing,

when asked about the involvement of Bianchiid &.G. Farms in the grow, Chief Bills said:

So | called up George one day, ansathappened that he had plants.
And so | told George, | go, well, we ready, trying to get our ground
prepped, ready to grow hemp. Aneihl said, well, we're trying to

11
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figure out the seed issu&nd he goes, well,do have plants, and it’s
going to be, you know, several weeks to a month to formulate those
plants that he had. They were gotodge going to the Pahrump grow
with Duff’'s son Jason. But there was some controversy working
between those two. So it was like first come, first serve, who has the
money to produce them. We came ufhwhe money, and that's how

we started out.

Jan. 8 Tr. 214:13-215:4.

Additionally, when describing the natuséhis arrangement with S.G. Farms,
Chief Bills testified that “[Bianchini] supplied whate needed and he got paid. So whenever
brought product there, | made stinat | was there so | could givem his check so he has no o
of pocket.” Id. 227:4-8. Chief Bills also testified lded not make the ‘@nsulting fee” notation
on one of the cashier’s checks for seed paymecduse such a notation would have been in
computerized type format, as the bank cosdrily converts handwritten memo notes to
computer-generated type whissuing cashier’s checksd. 227:16—-23. Finally, although Chief

Bills’s declaration does speak of a general partnership with S.G. Farms, it makes no referg

written agreement to provide consultation servinesxchange for a 10 ttb percent stake in his

share of the cropSeeBills Decl. 11 14, 15, 22. Given Billstestimony, which was not rebutte
it is clear the exception undercsien 2201(3)(b) does not apply.

Itis S.G. Farms’ burdeto establish its standingee WildEarth Guardians v. U.S
Dep’t of Agric, 795 F.3d 1148, 1154 (9th Cir. 2015hw@den it has nanhet. Despite
Bianchini’s testimony, S.G. Farms produces no evgg of a formal written agreement for a 1

15 percent share of Chief Bills’s crop. The dmattached to Bianchini’s declaration are not

proof of such an agreement, nor is the “coinsglfee” notation appearing on one of the cashie

checks remitted by Chief Bills because, as Bianchini’s testified, those checks were for the

$15,500 worth of seeds and clones Chief Bills pased for the grow. Moreover, any purporte

conference call in which S.G. Farms’ role wadified is inconsequential because Chief Bills
was not a party to the call.

Finally, despite being granted the opportunity to submit supplemental briefin
after the evidentiary hearinopcluding the opportunity to reply, ECF No. 91, S.G. Farms did

neither. As a result, S.G. Farms made no &mibjection to defendasitor FSO plaintiffs’
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supplemental briefs contending S.G. Farms lackslstg in this matter. Os.” Suppl. Br. at 5;
FSO Suppl. Br. at 3-4.

In sum, S.G. Farms has not establissehding in this matter by showing an
enforceable contract redressabjea favorable decision fro this court. Given that the compla
has been amended twice before, and S.G. Farsisden given a full opportunity to establish
standing through briefing and the presentatioevadence at the evidaary hearing, the court
finds further amendmenvould be futile. See Novak v. United Statg95 F.3d 1012, 1020 (9th
Cir. 2015) (“Futility alone can justify a court’sfusal to grant leave to amend.”). Accordingly
S.G. Farms is dismissed fromdlaction with prejudice.

B. Leave to Amend as to Remaining Plaintiffs

As noted above, counsel Ronda Baldi@nnedy substituted in as counsel of
record for the remaining pldiffs, the FSO plaintiffs, aftethe second amended complaint had
been filed. SeeECF Nos. 46, 48. Since that time, the FSO plaintiffs have consistently soug
leave to amend to cure shortcomings they identify in the compl&eeApril 20, 2018 Tr. 7:25—
8:2,11:20-12:1, ECF No. 6650 Suppl. Br. at 2.

Under the circumstances, the FSO pl#isitvill be given the opportunity one
more time to amend the complaint.

V. CONCLUSION

Defendants’ motion to dismiss, ECF No. 8 GRANTED to the extent that S.G,
Farms does not have standing toguar this matter. S.G. Farmglismissed with prejudice from
this action. The remaining plaifis are granted onfnal opportunity toamend the complaint,
with an amended complaint to b&efl within twenty-one (21) days dtiie filed date of this order
The balance of defendants’ motion to dismiSENIED without prejudice, given plaintiffs’

opportunity to amend.

IT IS SO ORDERED.
DATED: July 6, 2020. m AWMJ ﬁ

CHIEFJfQ/"ED STATES DISTRICT JUDGE
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